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ADVERTISEMENT 

TO THE PRESENT EDITION. 



IT is unnecessary to pronounce any formal panegyric 
npon the present work of Mr. De Lolme. It willf per- 
hapSf be sufficient to state, as a testimony of its utilityt tluU 
it lias been adopted and received as the grammar of political 
cducatioUf and is the first of those elemental books, whose de- 
sign is to instruct u* in the practical wisdom of the British 
Constitution, which is put into the hands of the student. To 
this might be added, if it were necessary to say more, that it 
luu obtained the high approbation of Burke, and the au- 
thor of the Letters of Junius; the authority of the 
former, as a philosophical statesman, is as unquestionable, as 
is that of the latter, as one of the best informed in the na" 
tare and principles of the British Constitution* 

The present Edition, independently of its elegance, the 
convenience of its size, and relative cheapness, has many 
advantages entitling it to superiority over every otJier edition 
of this work hitherto published* 

It embraces many points of constitutional knotoledge, 
and legal value, applicable to its subject, which had 

NOT occurred during THE AUTHOR's LIFE. The 

British Constitution is a nde of practical wisdom and uni- 
versal benevolence, and therefore^ when the exigencies of occa- 
sion suggest any changes and improvement, it opens itself 
readily to receive them. It abhors innovation, but it covets 

improvement, 

A.2 



iv ADVERTISEMENT TO THE PRESENT EDITION 



The present Edition^ therefore^ will comprehend, in the 
shape of Notes, and an Appendix, all such changes as are 
material, and notice them in the order wherein they have 
occurred since the author^s death. It will thus carry down 
our Constitutional History to the period at which it 
IS PUBLISHED. No hooh, pcrhaps, ought more confidently 
to be placed in the hands of youth. 



January l, 1814. 



ADVERTISfiMENT. 

BT THE AUTHOR. 



The book on the English Constitutiony of which a 
new edition is here offered to the public, was first written 
in French, and published in Holland. Several persons 
have asked me the question, how 1 came to think of treat- 
ing such a subject. One of the first things in this coun- 
try, that engages the attention of a stranger, who is in the 
habit of observing the objects before him, is the peculia- 
rity of its government : I had moreover been lately a wit- 
ness of the broils which had for some time prevailed in the 
republic in which I was bom, and of the revolution by 
which they were terminated. Scenes of that kind, in a 
state which, though small, is independent, and contains 
within itself tlie principles of its motions, had naturally 
given me some competent insight into the first real prin- 
ciples of governments : owing to this circumstance, and 
perhaps also to some moderate share of natural abilities, I 
was enabled to perform the task I had undertaken, with 
tolerable success. I was twenty-seven yearp old when I 
first came to this country : after having been in it only a 
year, I began to write my work, which I published about 
nine months afterwards; and I have since been surprised 
to find that I had committed so few errors of a certain 
kind : 1 certainly was fortunate in avoidiug to enter 
deeply into thofe articles with which I was not sufiiciently 
acquainted. 

The book met with rather a favourable reception on the 
continent; three successive editions havine been made of 
it And it also met here with approbation, even fVom 
men of opposite parties; which, in this country, was uo 
small luck for a book on systematical politics. Allowing 
that there was some connection and clearness, as well as 
novelty, in the arguments, I think the work was of some 
peculiar utility, if the epoch at which it was published is 
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considered ; which was, though without any design from 
me, at the time when the disputes with the colonies were 
beginning to take a serious turn, both here and in Ame- 
rica. A work which contained a specious, if not tho- 
roughly true, confutation of those political notions by the 
help of which a disunion of the empire was endeavoured 
to be promoted, which confutation was moreover noticed 
by men in the highest places, should have procured to the 
author some sort of real encouragement j at least the pub- 
lication of it should not have drawn him into any incon- 
venient situation. When my enlarged English edition 
was ready for the press, had I acquainted ministers that I 
was preparing to boil my tea-kettle with it, for want of 
being able conveniently to afford the expence of printing 
it, I do not pretend to say what their answer would have 
been ; but I am firmly of opinion, that, had the like argu- 
ments in favour of the' existing government of this coun- 
try, against republican principles, been shewn to Charles 
the first, or his ministers, at a certain period of his reign, 
they would have very willingly defrayed the expences of 
the publication. In defect of encouragement from great 
men, artd even from booksellers, 1 had recourse to a sub- 
scription ; and my having expected any success from such 
a plan, shews that my knowledge of this country was at 
that time but very incomplete.* 

* In rejBrard^ to two sabscribers in particalar, I was, I confess, 
sadly disappointed. Though all the booksellers in London had 
at first refused to have any thing to do with my Enp^lish edition, 
notwithstanding the French work was extremely well known, yet, 
soon after I had thought of the expedient of a subscription, I 
found that two of them, who are both livins, had begun a transla- 
tion, on the recommendation, as they told me, of a noble lord^ 
whom they named, who had, till a few yeara before, filled one of 
the highest offices under the crown. I paid them lol. in order 
to engage them to drop their undertaking, about which 1 un- 
derstood they already had been at some expence. Had the noble 
lord in question favoured me with his subscription, I would ha?e 
celebrated the generosity and munificence of my patron ; but as 
he did net think proper so to do, 1 shall only observe that his re- 
commending uiy work to a bookseller, cost me lol. 

At the time the above subscription for my English edition wtis 
advertising, a copy of the French work was asked of mc fof.a 
noble earl, thru invested with a high office in the state: ffoAe 
being at that time to be found at any bookseller^s in JLon<Mn. I 
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After meatiouing the advantages with which my work 
has not been favoured, it is however just I should give au 
account of those by which it has been attended. In the 
first place, as is above said, men of high rank have con- 
descended to give their approbation to it ; and I take thia 
opportunity c^ returning them my most humble acknow- 
ledgments. In the second place, after the diffi(!ulties by 
which the publication of the book had been attended and 
followed, were overcome, I began to share with book- 
sellers in the profits arising from the sale of it These 
profits I indeed thought to be but scanty and slow : but 
then I considered this was no more than the common 
complaint made by every trader in regard to his gain, as 
well as by every great man in regard to his emoluments 
and his pensions. After a coui'se of some years, the net 
balance formed by the profits in question, amounted to a 
certain sum, proportioned to the bigness of the perform- 
ance. And, in fine, I must add to the account of the 
many favours I have received, that I was allowed to carry ■ 

gare the ooly copy I had (the consequence was, that! was obliged 
to borrow one, to make my English edition from^; and I added, 
that 1 hoped bis lordship would honour me with nis subscription. 
However, my hopes were here again confonnded. As a gentle, 
man, who continues to fill au important office under the crown, 
accidentallv informed me about a year afterwards, that the noble 
lord here alluded to, had lent him my French work, I bud no 
doobt left that the copy 1 had delivered had reached bis lordship^s 
hand : 1 therefore presumed to remind him by a letter, that the 
book in question bad never been oaid for ; at thesame time apo- 
logizing for such liberty from ttie circumstanois in which my 
late English edition had oeen published, which md not allow me 
to lose one copy. 1 must do bis lordship, who is moreover a 
knight of the garter, the justice to acknowledge, that, no later 
than a week afterwards, he sent two half-crowns for me to a 
bookseller^s in Fleet-street. A lady brought them in a coach, 
who took a receipt. As she was, by the liookseller^s account, a 
fine lady, thongn not a peeress, it gave me much concern that I 
was not present to deliver the receipt to her myself. 

At the same time that I mention the noble carFs great punctu- 
ality. 1 think 1 may be allowed to say a word of my own merits. 
1 waited, before 1 presumed to trouble his lordship, till I was in- 
formed that a pension of 4000/. was settled upon him (I could have 
Wtthed much my own creditors had, about that time, shewntbe 
like tenderness to me), and 1 moreover gave him time to receive 
the first quarter. 
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on the above business of selling my book, without any ob- 
jection being formed against me from my not having 
served a r^ilar apprenticeship, and without being mo- 
lested by the inqointion. Several authors have chosen to 
relate, in writings published after death, the personal ad- 
vantages by which their performances had been followed : 
as for me I have thought otherwise; and, fearing that dur- 
ing the latter part of my hfe I may be otherwise engaged, 
1 have preferred to write now the account of my successes 
in this country, and to see it printed while I am yet 
living. 

I shall add to the above narrative, whatever the reader 
may be pleased to think of it, a few observations of rather 
a more serious kind, for the sake of those persons who, 
judging themselves to be possessed of abilities, find they 
are neglected by those having it in their power to do 
them occasional services, and suffer themselves to be mor- 
tified by it. To hope that men will in earnest assist in 
setting forth the mental qualifications of others, is an ex- 
pectation which, generally speaking, must needs be dis- 
appointed. To procure one*s notions and opinions to be 
attended to, and approved by the circle of one's acquaint- 
ance, is the univei^ vrish of mankind. To diffuse these 
notions farther, to numerous parts of the public, by means 
of the press or by others, becomes an object of real ambi- 
tion ; nor is this ambition always proportioned to the real 
abilities of those who feel it : very far from it. When the 
approbation of mankind is in question, all persons, what- 
ever their different ranks may be, consider themselves as 
being engaged in the same career: they look upon them- 
selves as being candidates for the very same kind of ad- 
vantage : high and low, all are in that respect in a state, 
it may be said, of primaeval equality; nor are those who 
are likely to obtain some prize, to expect much favour 
from the others. 

This desire of having their ideas communicated to, and 
approved by the public, was very prevalent among the 
great men of the Roman commonwealth, and afterwards 
with the Roman emperors; however imperfect the means 
of obtaining these ends might be in those days, compared 
with those which are used in oui*s. The same desire has 
been equally remarkable among modern European k4l>g8y 
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not to speak of other parte of the world : a long catalogue 
of royal authors may be produced ; nor has it been, ^e 
may suppose, every king wishing that a compliment 
might be paid to his persona] knowledge and abilities, 
that has ventured to give a public specimen of them. 
Ministers, especially after having lost their places, have 
shewn, no less inclination than their masters, to convince 
mankind of the reality of their knowledge. Noble per- 
sons of all denominations, have treated the public with 
equal condescension, and have increased the catalogue. 
And to spedk of the country in which we are, there is, 
it seems, no good reason to make any exception in regard 
to it: and great men in it, or in general those who are at 
the head of thepeOple, are, we find, sufficiently anxious 
about the fote of their own performances, about the suc- 
cess of their speeches, their poems, and their pamphlets. 

Several additions were made to this work, at the time 
I gave the first English edition of it. Besides a more ac- 
curate division of the chapters, several new notes and pa- 
ragra(^were inserted in it, for instance in the llth chap- 
ter of the second bodk; and three new chapters, the 15thf 
l6th, and 17t^ were added to the same book. These three 
additional chapters, never having been written by me in 
French, have been inserted in the third edition made at 
Amsterdam, translated by a person whom the Dutch 
bookseller employed for that purpose : as I never perused 
any copy of that edition, I cannot say how well the trans- 
lator Ima performed his task. Having now parted with 
the copy-right of the book, I have farther added four new 
chapters to iU (10, 1 1, B.I.; la SO, B. II.) by way of tak- 
ing a final leave of it ; and in order the more completely 
to effect this, I may perhaps give, in a few months, a 
French edition of the same, which I cannot tell why I 
have not done sooner, in which all the above-mentioned 
additions^ translated by myself shall be inserted. 

In one of the former additional chapters, the seventeenth* 
B. IL,. mention was made of a peculiar circumstance at- 
tending the English government, considered as a mo- 
narchy, which is the solidity of the power of the crown. 
As a proof of this peculiar solidity^ it was remarked, that 
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all the mouarchs who ever existed, in any part of the 
world, were never able to maintain their ground against 
certain powerful subjects, or a combination of them, with- 
out the assistance of regular forces at their constant com- 
mand; whereas it is evident that the power of the crown 
in England, is not at this day supported by such means; 
nor even had the English kings a guard of more than a 
few scores of men, when their power, and the exertions 
they at times made of it, were equal to what has ever been 
related of the most absolute Roman emperors. 

The cause of this peculiarity in the English govern- 
ment, was said to lie in the circumstance of the great or 
powerful men in England, being divided into two distinct 
assemblies, and, at the same time, in the principles on 
which such division is formed. As a farther proof of the 
solidity of the power of the crown here alluded to, may be 
mentioned the facility, and safety to itself and to the state, 
with which the crown has at all times been able to de- 
prive any particular subjects of their different offices, how- 
ever overgrown, and even dangerous, their private power 
may have seemed to be. A very remarkable instance of 
this kind occurred, when the great duke of Marlborough 
was suddenly removed from all his employments: the 
foll6wing is the account given 'by Dean Swift, in his 
History of ike Four last Years of the Reign of Queen 
Anne. 

" So that the queen found herself under a necessity, by 
removing one person from so great a trust, to get clear of 
all her difficulties at once : her majesty determined upon 
the latter expedient, as the shorter and safer course; and 
during the recess at Christmas, sent the duke a letter to 
tell him she had no farther occasion for his service. 

" There has not perhaps in the present age been a 
clearer instance to shew the instability of power, which is 
not founded on virtue : and it may be an instruction to 
princes, who are well in the hearts of their people, that 
the overgrown power of any particular person, although 
support^ bv exorbitant wealth, can, by a little resolu- 
tion, be reduced in a moment without any dangennui 
consequences. This lord, who was, beyond all compari^ 
son, the greatest subject in Christendom, found his poweiv 
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credit, and iDfluenoe crumble away on a sudden ; and, ex- 
cept a few friends and followers, the rest dropped off in 
course, &c** — ^B. I. near the end. 

Tbe ease with which such a man as the duke was sud- 
denly removed. Dean Swift has explained, by the neces»- 
sary advantages of princes who possess the affection of 
their people, and the natural weakness of power which is 
not founded on virtue : but these are very unsatisfactory 
explanations. The history of Europe, in former times, 
offers a continued series of examples to the contrary, and 
exhibits instances without number, of princes either in- 
cessantly engaged in resisting in the field the competition 
of subjects invested with the eminent dignities of the 
realm, who were not by any means superior to them in 
point of virtue, or living in a continued state of vassalage 
under some powerful man, whom they durst not dis- 
miss.* 

The cause of the peculiarity, and in short the political 
phaenomenon in the English constitution, which we men- 
tion, certainly lies in the frame of the English parliament, 
and the division of the great men in the state, that takes 
place in it To attempt to give a demonstrdtion of this 
assertion otherwise than by facts, as is done in the chapter 
here alluded to, would lead into difficulties which the 
reader is UtUe aware of. In general, the science of poli- 
tics, considered as an exact science, that is to say, as a 
science capable of actual demonstration, is infinitely deeper 
than the reader so much perhaps as suspects. The know- 
ledge of man, on which such a science, with its prelimi- 
nary axioms and definitions, is to be grounded, has 
hitherto remained surprisingly imperfect: no tolerable ex- 
planation of that continual human phaenomenon, laughter, 
has been given, as yet; and the powerful, complicate, sen- 

• Certain kingii, like Henry the third, of France, in regard to 
Aft'dakes of Guise, had at last recourse to assassination: and 
SBcfa an expedient is the settled method adopted by the eastern 
Bonarebs; nor is it very sure they can always do otherwise. In 
Eogland, war has indeed sometimes been waged ag^ainstthe king' 
bat it it essential to observe, that it has never been 'done but by 
persons who positively laid claim to the crown, ^s to Cromwell 
when he opposed Charles the first, it was (as every one knows! 
who has read that part of the Enr^iisb history) in the kiu^'g own 
■ane be made war against him. 
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sation which each sex produces in the other, still remains 
an equally inexplicable mystery. To conclude the above 
Qigression, wiiich may do very well for a prejface» I shall 
only add, that those speculators who will amuse them- 
aeWes in seeking for the demonstration of the political 
theorem above expressed, will thereby be led through a 
field of observations which they will at first Uttle expect ; 
and* in their way towards attaining such demonstration, 
will find the science, commonly call^ metaphysics, to be 
at best but a very superficial one, and that the mathema- 
tics, or at least the mathematical reasonings hitherto used 
by men, are not so completely free from error as has been 
thought* 

Out of the four chapters added to the present edition, 
two, the 10th and llth,*B. I. contain among other things, 
a few strictures on the courts of equity; in which I wish 
it may be found I have not been mistaken : of the two 
others* the one^ 19th, B. II., contains a few observations 
on the attempts that may in different circumstances be 
.made, to set new limits on the authority of the crown; 
.and in the 20th, a few general thoughts are intro- 
duced on the right of taxation, and on the claim of 
the American colonies in that fespect. Any farther ob- 
servations 1 may hereafter make, on the English govern- 
ment, such as comparing it with the other governments of 
Europe, and examining what difference in the manners of 
the inhabitants of this country may have resulted from it, 
must come iu a new work, if 1 ever undertake to treat 
these subjects. In regard to the American disputes, what 
.1 may hereafter write on that account, will be intrcnluced 
in a work which I may at some future time publish, 
under the title of Histoire de George Trois^Roi d Aftgleterre^ 
or perhaps of Hittoire dAngleterre, depuU Vannie 1765, 
(that in which the American stamp duty was laid) jtiS" 
ques ciV(mnt€f 178 — ^meaning that in which an end shall 
be put to the present contests, t 

* Certain errors that are not discovered, are in several cases 
compensated by others, which are equally unperceived. 

\ A certain book wiitten in French, on the subject of the 
American disputes, was, 1 have been told, lately attributed to me, 
JA which 1 had no share whatever. 



THE 

Conssttttttion of englanti; 

BOOK I. 



INTRODUCTION. 



The spirit of philosophy which peculiarly distin- 
guishes the present age, after having corrected a number 
c^ errors fatal to society, seems^now to be directed to- 
wards the principles of society itself; and we see pre- 
judices vanish, which are difficult to overcome in pro- 
portion as it is dangerous to attack them.' This rising free- 
dom of sentiment, the necessary forerunner of political free- 
dom, led me to imagine that it would not be unacceptable 
to the public to be made acquainted with the principles of a 
constitution, on which the eye of curiosity seems now to 
be universally turned ; and which, though celebrated as 
a model of perfection, is yet but little known to its ad- 
mirers. 

I am aware that it will be deemed presumptuous in a 
man who has passed the greatest part of his life out of 
England, to attempt a delin^atiou of the English govern- 
ment j a system which is supposed to be so complicated 
as not to oe understood, or developed, but by tliose who 
have been initiated in the mysteries of it from their 
infancy. 

But, though a foreigner in England, yet as a native of 
a free country, I am no stranger to those circumstances 

*■ As every popular notion, which may eontrihute t(\ the sup- 
port of an arbitrary g^overnnient, is at all times vigilantly pro- 
tected by the whole strens^th of it^ political prejudices arc, Inst of 
all, if ever, shaken off, by n nation subjected to snch a {govern- 
ment. A great change in this respect, however, has of late taken 
place in France, where this book was iirst published, and opi- 
nions are now discussed there, and tenets avo\>ed, which, in tue 
time of Louis the fourteenth, would have appeared downright 
blasphemy : it is to this an allusion is made above. 
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which constitute or characterise liberty! even the great 
disproportion between the republic of which I am a 
membery and in which I formed my principles, and the 
British empire, has perhaps only contributed to facilitate 
my political inquiries. 

As the mathematician, the better to discover the pro- 
portions he investigates, begins with freeing his equation 
from coefficients or such other quantities as only perplex, 
without properly constituting, it — so it may be advantage- 
ous to the investigator of tiie causes that produce the 
equilibrium of a government, to have previously studied 
them, disengaged from the apparatus of fleets, armies, 
foreign trade, distant and extensive dominions, in a word, 
from all those brilliant circumstances which so greatly 
affect the external appearance of a powerful society, but 
have no essential connection with the real principles of it 
It is upon the passions of mankind, that is, upon causes 
which are unalterable, that the action of the various parts of 
a state depends. The machine may vary as to its dimen- 
sions, but its movement and acting springs still remain 
intrinsically the same ; and that time cannot in any shape 
be considered as lost, which has been spent in seeing them 
act and move in a narrower circle. 

One other consideration I will suggest, whicli is, that 
the .very circumstance of being a foreigner may of itself be 

. iitten^ted* i^ this case, with a degree of advantage. The 
Snglnh ftNBmselves (the observation cannot give tiiem any 

» Affenc^) liiMne their eyes open, as I may say, upon their 
liberty, from Sieir first entrance into life, are perhaps too 
Iniic^ familiarised with its enjoyment, to inquire, with real 
^ncem, into its causes. Having acquired practical no- 
tions of their government, long before they have meditated 
on it^ and these notions being slowly and gradually im- 
bibed, they at length behold it without any high degree 
of sensibility ; and they seem to me, in this respect, to be 
like the recluse inhabitant of a palace, who is perhaps in 
the worst situation for attaining a complete idea of the 
whole, and never experienced the striking effect of its 
external structure and elevation j or, if you please, like a 
man who, having always had a beautiful and extrusive 
scene before his eyes, continues for ever to view it with 
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But a stranger, beholding at once the various p^irts of a 
constitution displayed before him, which, at the same time 
that it carries liberty to its height, has guarded against 
inconveniences seemingly inevitable, beholding, in short, 
those things carried into execution, which he had ever 
regarded as more desirable than possible, he is struck 
with a kind of admiration , and it is necessary to be thus 
strongly affected by objects, to be enabled to reach the 
general principle which governs them. 

Not that 1 mean to insinuate that I have penetrated 
with more acuteness into (he constitution of England 
than others ; my only design in 'the above observations 
was to obviate an unfavourable, though natural prepos- 
session 'y and if, either in treating of the causes which 
originally produced the English liberty, or of those by 
which it is still maintained, my observations should be 
found new or singular, I hope the English reader will not 
condemn them, but where they shall be found inconsistent 
with history, or with daily experience. Of my readers 
in genera] I also request, that they will not judge of the 
principles I shall lay down, but from their relation to those 
of human nature: a consideration which is almost tiie 
only one essential, and has been hitherto too much ne* 
|;lected by the writers on the subject of government 
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CHAP. I. 

CAUSES OP THis LIBERTY OF THE ENGLISH NATION. 

REASONS OF THE DIFFERENCE BETWEEN THE GO 

YERNMENT OF ENGLAND, AND THAT OF FRANCE. 

IN ENGLAND, THE GREAT POWER OF THE CROWN, 
UNDER THE NORMAN KINGS, CREATED AN UNION BE- 
TWEEN THE NOBILITY AND THE PEOPLE. 



When thie Romans, attacked on. all sides by the bar- 
barians, were reduced to the necessity of defending the 
centre of their empire, they abandoned Great Britain a« 
well as several other of their distant provinces. The 
island, thus left to itself, became a prey to the nation* 
inhabiting the shores of the Baltic ', who, having first 
destroyed the ancient inhabitants, and for a long time 
reciprocally annoyed each other, established several so- 
vereignties in "the southern part of the island, afterwards 
called England, which at length were united, under Egbert, 
into one kingdom. 

Tlie successors of this prince, denominated the Anglo- 
Saxon princes, among whom Alfred the great and Ed- 
ward the confessor are particularly celebrated, reigned for 
about two hundred years; but, though our knowledge of 
the principal events of this early period of the English his- 
tory is in some degree exact, yet we have but vague and 
uncertain accounts of the nature of the government which 
thoi>e nations introduced. 

It appears to have had little more affinity with the pre- 
sent constitution, than the general relation, common in- 
deed to all the governments established by the northern 
nations, that of having a king and a body of nobility -, and 
the ancient Saxon government is '* left us in story (to use 
the expressions of sir William Temple on the subject) but 
like so many antique, broken, or defaced pictures, which 
*may still represent something of the customs and fashions 
of those ages, tliough little of the true lines, proportions, 
or resemblance." * 

' See bis Introduction to tlie Hi&twry qf England, 

\ 
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It is at the era of the conquest, tliat we are to look fo 
the real foundatioo of the English constitution. From that 
period, says Spelman, novus ieclomm natcitur ordo^* Wil- 
liam of Normandy, having defeated Harold, and made 
himself master of the crown, subverted the ancient fabric 
of the Saxon legislation : he exterminated, or expelled, the 

^ See Spelman, OfParUaments. — It has Keen a favourite thesis 
Mrith many writers, to pretend that the Saxon g^overnment was, at 
the time of the conquest, by no means subverted ; that William of 
Normandy legally acceded to the throne, and consequently to the 
engagements, of^the Saxon kings: and much argument has in 
particular been employed with regani to the word conquest, which, 
it was said, in the feudal sense only meant acquisition. These 
opinions have been particularly insisted upon in times of popular 
opposition : and tnaeed there was a far greater probabtlitv of 
saccess, in raisin? among the people the notions familiar to them 
of legal claims and long established customs, than inarching with 
them from the no less rational, but less determinate and somewhat 
dangerous doctrines, concerning the original rights of mankind, 
and the lawfulness of at all times opposing force to an oppressive 
gove/nment. 

But if we consider^ that the manner in which the public power 
is formed in a state, is so very essential a part of its government, 
and that a thorough change in this respect was introduced into 
England by the conquest.^ we shall not scruple to allow that a 
new government was establtshed. Nay, as almost the whole landed 

Property in the kingdom was at that time transferred to other 
ands, a new system of criminal justice introduced, and the lan- 
guage of the law moreover altered, the revolution may be said 
to have been such as is not perhaps to be paralleled in the history 
of any other country. 

Some Saxon laws, favourable to the liberty of the people, were 
indeed again established under the successors of William ; but the 
introduction of some new modes of proceeding in the courts of 
jasticcj^and of a few particular laws, cannot. soTongf as the ruling 
power in the stale remains the same, besaia to be the introduction 
of a new government; and, as when the laws in question were 
again established the public power in England continued iu the 
same channel where the conquest has placed it,they were more pro- 
perly new modifications of the Anglo-Norman constitution, tiian 
they were the abolition of it : or, since they were ag^aiu adopted 
from the Saxon legislation, they were rather limitations of that 
leffislatioD, titan tue restoration of the Saxon government. 

Contented, however, with the two authorities I have above 
quoted (Spelman and Temple) 1 shall dwell no longer on a discus- 
Mm of the precise identity, or^ difference, of two governments, 
dhat i^ of two ideal systems, which only exist in the conceptions of 
Mor do I wish to explode a doctrine, which, in the opinion 
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former occupiers of lands, in order to distribute their pos- 
sessions among his followers; and established the feudal 
system of government, as better adapted to his. situa- 
tion, and indeed the only one of which he possessed a 
competent idea» 

This sort of goverhment prevailed also in almost all the 
other parts of Europe. But, instead of being established 
by diut of arms and all at once, as in England, it had only 
been established on the continent^ and particularly in 
France, through a long series of slow successive events -y a 
dififereuce of circumstances this, from which consequences 
were in ttm^ to arise, as important as they were at first 
difficult to be foreseen. 

The German nations who passed the Rhine to conquer 
Gaul, were in a great degree independent. Their princes 
had no other title to their power, but their own valour 
and the free dection of the people ; and as the latter had 
acquired in their forests but contracted notions of sove- 
reign authority, they followed a chief, less in quality of 
subjects, than as companions in conquest. 

Besides, this conquest was not the irruption of ftiforeign 
army which only takes possession of fortified towns. It 
was the general invasion of a whole people, in search of 
new habitations: and as the number of the conquerors 
bore a great proportion to that of the conquered, who 
were at the same time enervated by long peac*, the 
expedition was no sooner completed than all dan^^er was 
at an end, and of course their union also. After dividing 
among themselves what lands they thought proper to 
occupy, they separated *, and though their tenure was at first 
only precarioys, yet in this particular they depended not on 
the king, but on the general assembly of the nation.*^ 

of some persons, f;;ivin£r an additional sanction and dignity to the 
Enwlihk ofovcrnment, contributes to increase their love and respect 
for it. It will be sufficient tor my purpose, if the reader shall be 
pleasrd to gfrantthat a material change was, at the time of the con- 
ques , effected in the government then existino^, and is, in conse- 
quence, disposed to admit the proofs that will presently be laid 
before him, of such change^ having* prepared the establishment 
of th<' ])re.Neuc English constitution. 

*■' TIj-.' tiefs were originally called terr<s jure beneficii conceatm f 
and it was hot till under Charles le Gros the termjiefhegna to M 
I'/j use. See lieneJiciuni'^Uloss. Du Cange. 
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Under the kings of the first race, the fiefs, by tlic 
mutual connivance of the leaders, at fintt became annual j 
afterwards, held for life. Under the descendants uf C'hurle- 
niagne, they became hereditary.*^ And when at length 
Hugh Capet effected his own election to the prejudice of 
Charles of Lorrain, intending to render tlie crown, wliicli 
in fact was a fief, hereditary in his own family,*' In; 
established the hereditariship of fiefb as a general priu- 
ciple; and from this epoch, authors date the complete esta- 
blishment of the feudal system in France. 

Ou the other hand, the lords who gave their suffrages 
to Hugh Capet, forgot not the interest of their own am- 
bition. They completed the breach of those feeble ties 
which subjected them to the royal authority, and l>ecanie 
every where independent. They left the king tiu juris- 
diction either over themselves, or their vassals; they re- 
served the right of waging war with each other ; they 
even assumed the same privilege, in certain cases, with 
regard to the king himself;^ so that if Elugh Capet, by 
rendering the crown hereditary, laid the foundation of the 
grealfliks of his family, and of the crown itself, yet he 
added little to his own authority, and acquired scarcely 
any thing more than a nominal su{>eriority over the num- 
ber 'of sovereigns who then swarmed in France.^ 

** Apud Francos veroy sensim pedefentimquey jure hisreditarlo 
ad hcBreden transieruntjeuda; quod labente specula nono incipit. Sec 
Feudum — Du Cange. 

^ Hottumanhas proved beyoud u doubt, in his FrancogalUa^ that 
nnder the two first ruces of Icings^ the crown ot'France was elective. 
The princes of the reisTnin? fumily had nothing more in their fu- 
Toar, thau thecustomof chusingone of that house. 

* The principal of these cases was when the kin<jf refused to 
appoint judges to decide a diflerence between himselt and one of 
his first barons \ the latter had then arij^ht to take n|) arnis:ig;ainst 
the king; and the subordinate vassals were so dependent on their 
ioimediatc lords, that they were obliged to follow them against the 
lord paramount. St. Louis, thoup^h the power of the crown was 
in bis time much iucreasrd, was obliged to confirm both this pri- 
vilege of the first barons, and this oblig-ation of their vassals. 

» '• l*he j^randees of the kingdom,'" says Mozeray, "thought 
that Haeh Capet ought to put up with all their insults, because 
tbey boa placed the crow n on his head: nay, so great was their 
4ictiDtiousness, that on his writin^f to Audebert, viscount of 
PerigueuZy ordering him to raise the siege he had laid to Tours, 
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Bat the establishment of the feudal system in England, 
was an immediate and sudden consequence of that con- 
quest which introduced it. Besides, this conquest was 
made by a prince who kept the greater part of his army 
in his own pay, and who was placed at the head of a 
people over whom he was an hereditary sovereign : cir- 
cumstancesy which gave a totally different turn to the 
government of that kingdom. 

Surrounded by a warlike, though a conquered nation, 
William kept on foot a part of his army. The English, 
and after them the Normans themselves, having revolted, 
he crushed both ; and the new king of England, at the 
head of victorious troops, having to do with two nations 
who lay under a reciprocal check from the enmity they 
bore to each other, and were moreover equally subdued 
by a sense of their unfortunate attempts of resistance, 
found himself in the most favourable circumstances for 
becoming an absolute monarch ; and his laws, thds pro- 
mulgated in the midst as it were of thunder and lightning, 
imposed the yoke of despotism both on the victors and 
the vanquished. 

He divided England into sixty thousand two hundred 
and fifteen military fiefe, all held of the crown \ the pos- 
sessors of which were, on pain of forfeiture, to take up 
arms and repair to his standard on the first signal : he 
subjected not only the common people, but even the 
barons, to all the rigours of the feudal government. He 
even imposed on them his tyrannical forest laws.** 

He assumed the prerogative of imposing taxes. He 
invested himself with the whole executive power of go- 
vernment. But what was of the greatest consequence, he 
arrogated to himself the most extensive judicial power in 

and asking bim, by way of reproach, who had made him a 
yiscount ? that nobleman haughtily answered, * Not you^ but those 
who made yoa a king.' Non p<u vous, mais ceux qui votts out 
Jait roi.*'' 

^ He reserved to himself aa exolasive privilege of killinggame 
tbrougboatall England, and enacted the severest penalties on 
all who should attempt it without his permitsioB. The suppres- 
sion, or rather mitigation of these ))enaltie8, was one or the 
articles of the Charta de ForestOy which the liarons afterwards 
obtained by force of arms. NuUus de cetera am i it m t vitam, 
me/a^ra, /fro venatiwuc if05^r<2.— Ch. de Forest, ^tt libe ■. 
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the vstnblishmeDt of the court wlikli was c^■-llIe1l aula i^ii: 
a formidable tribunal, which received appenU rroiii all llic 
courts of the barons, and decided in the iant resort on tlw 
estates, honour, aud lives of the barons tlicmsplves; and 
which, being wholly composed of tlie great oAicers of Ihc 
crown, removable at the king's pleasure, and having the 
king himself for president, kept the Arst [loblenuin in 
the kingdom under the same controul as the meaucal 
subject. 

Thus, while the kingdom of France, in consequence of 
the slow and gradual formation of the ^udal government, 
found itself, in the issue, composed of a number of (mrt* 
umply placed by each other, and without any reci|iroc:il 
adltereuce^ the kingdom of England on the contrary, in 
consequence of the sudden and violent introduction of the 
same systera, became a compound of parts united by the 
strong^ ties : and the re|i;al authority, by the pressure of 
its immense weight, consolidated the whole into one com- 
pact indissoluble bixly. 

To this difference iu the original constitution of .France 
and England, that is. In the original power of their kiiiga, 
we are to attribute the difference, so little analogous to its 
original cause, of their present constitution a. It is this 
vrhicli furnishes the solution of a prablpm wliii-h, 1 mutt 
confess, for a, loug time perplexed me, and explains the 
reason why, of two neighbouring nations, situated ainiost 
under the same climate, and having one common origin, 
the oDe has attained the summit of liberty, the other has 
gradually suok under the most absolute monarchv. 

In France the royal authority was indeed inconsiderable; 
but tliis circumstance was by no means favourable to the 
general liberty. The lords were every thing; and the 
bulk of the nation were accounted nothing. All those 
wars which were made on the king, bad not liberty for 
Iheir object ; fur of Ihi.i their chiel^ already enjoyed but 
too great a slmre : Ihc^y were the mere effects of private 
mbition or capriie. I'lie people did not engage in thent 
s asHOc^tea in the support of a cause common to alt; 
they ^jcAKdrai^ged, blindfold and like slaves, to the 
tlandld^^Etiieir leaders. In the mean time, as the laws 
hj vif^^H^faieli tlicii' masters were coJisidered as vas- 
~'- "-^^^^nttioii to those by which they were tlieiu- 
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selves bound as subjects^ the resistaDce, of which they 
were made the iustrumentsy never produced any advan- 
tageous consequence in their favour, nor did it establish 
any principle of freedom that was in any case applicable 
to them. 

The inferior nobles, who shared in the independence of 
the superior nobility, added also the effects of their own 
insolence to the despotism of so many sovereigns ; and 
the people, wearied out by sufferings, and rendered des- 
perate by oppression, at times attempted to revolt. But, 
being parcelled out into so many different states, they 
could never perfectly agree, either in the nature, or the 
times of their complaint& The insurrections which ought 
to have been general, were only successsive and parti- 
cular. In the mean time the lords, ever uniting to avenge 
their common cause as masters, fell with irresistible ad- 
vantage on men who were divided ; the people were thus 
separately, and by force, brought back to their former 
yoke ; and libeiiy, that precious offspring which requires 
so many favourable circumstances to foster it, was every 
where stifled in its birth.^ 

At length, when by conquests, by escheats, or by 
treaties, the several provinces came to be re-united ^ to 
the extensive and continually increasing dominions of the 
monarch, they became subject to their new master, already 

* It may be teen in Mezeray, how the Flemings, at the time of 
the great revolt which was caused, as he sajs, ** by the inveterate 
hatred of the nobles Cles gentilshommesj a^inst the people of 
Ghent,^* were crushed by the union of almost all the nobility of 
France. See Mezeray, keign of Charles VI. 

^ The word re-union expresses in the French law. or history, 
the reduction of a province to an immediate dependence on the 
crown The Frencn lawyers, who were at all times remarkably 
zealous for the asgfrandisement of the crown, a zeal which would 
not have been blameable, if it had been exerted only in the sup. 
pression of lawless aristocracy, always contended, that when a 
province unce came into the possession of the king, even any pri- 
vate dominion of his before he acceded to the throne, it became 
re-united for ever : the ordonnance of Moulins, in the year 1566, 
has since given a thorough sanction to these principles. The re- 
union of a province might be occasioned, firsU bythe case just 
mentioned, of the accession of the possessor of it. to the throne : 
thusatthe accession of Henrv IV. (the sisterof the Uftpkisg being 
^jdade^ by the Salic law) Navarre and Beari^|||i|^|^ united, . 
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trained to obedience. The few privileges wliich tiie cities 
had been able to preserve, were little respected by a 
sovereign who had himself entered into no engagement 
for that purpose ; and as the re-unions were made at dif- 
ferent timest the king was always in a condition to over- 
whelm every new province that accrued to him, with the 
weight of all those he already possessed. 

/^ a £irther consequence of these differences between 
the times of the re-unions, the several parts of the kingdom 
entertained no views of assisting each other. When some 
reclaimed their privileges, the others, long since reduced 
to subjection, had already forgotten theirs. Besides, these 
privileges, by reason of the differences in the governments 
under which the provinces had formerly been held, were 
also almost every where different: the circumstances which 
happened in one place, thus bore little oAuity to those 
which fell out ia another j the spirit of uuioD was lost, or 

• 

Secondly, by the felony of the possessor, when the kingf was able 
to enforce by dint of arms, the judgment passed bjr the judges he 
had appointed : thns thesmalllordshipof Kambouillet was seized 
nponoy Hugh Capet, on which authors remark that it was the 
first dominion that was re-united ; and the duchy of Normandy 
was afterwards taken in the same manner by Philip Augustus from 
John king of England, condemned for the mnrder of Arthur duke 
of Britauny. Thirdly, by the last will of the possessor : Proveuce 
was re-nnited in this manner, under the reign of Lewis XI. 
Fourthly, by intermarriages: this was the case of the county of 
Champagne, under Philip the Fair ; and of Britanny under 
£Inincis 7. Fifthly, by the failure of heirs of the blood, and some- 
times of heirs male : thus Bnrffuady was seized upon by Lewis XL 
after tbe death of Charles the Bold, duke of that province. Lastly, 
by purchases: thus Philip of Valois purchased the barony of 
MontpHellier: Henry IV. the marquisat of Saluces; Lewis XIIL 
the principality of Sedan, &e. 
These different provinces, which, with others united, or re- 
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they followed, and still follow : the one are governed by 
the Roman law, and are called Pays de Droit dcrit ; the others 
follow partienlar customs, which in process of time have been set 
down in vritiag, and are called Pays de Droit Coutumer, 1 n those 
provilietei the people had, at times, purchased privileges from 
., their priaeesi which in the different provinces were also dif- 
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ratlier.^d nefrr exMted: eacli province^ restrained within 
its paiticidar IkniimIs, oah- senred to insure the general 
suboiisiod> aod the same cauan which had reduced that 
warlike, spiriled oatkHi, to a yokeof sobjectioDy concurred 
also to keep them under it. 

Thus hbcfty perished in France, because it wanted a 
ia%-ourab]e culture and proper situation. Planted, if I 
may so express myself but just beneath the surftice, it 
presently expanded, and sent forth some hurge shoots; but 
having taken no root, it was soon plucked up. In Eng- 
land, on the contrary, the seed lying at a great depth, and 
being covered with an enormous weight, seemed at first 
to be smothered ; but it vegetated with the greater force; 
it imbibed a more rich and abundant nourishment ; its sap * 
and juice became better assimilated, and it pisnetrated and 
filled up wit^a roots tlie whole body of tMiwil. It was 
the excessilf^iower of the king which ^Ane England 
free^^iecaiist? it was this very exces&that'^ve rise to the 
spirit of union, and of concerted l e ai s teu ce. Possessed of 
extensive demesnes, the king foundliimself independent ; 
vested with the most formidable prerogatives, he crushed 
at pleasure the most powerful barons in the realm: it was 
only by close and numerous confederacies, therefore, tliat 
these could resist his tyranny ; they even were compelled 
to associate the people in tlieni, and make them partners 
of public liberty. 

Assembled with their vassals in their great halls, where 
they dispensed their hospitality, deprived of the amuse- 
ments of more polished nations, naturally inclined, besides, 
freely to expatiate on objec'ts of which their hearts were 
full, their conversation naturally turned on the injustice of 
the public impositions, on the tyranny of the judicial 
proceedings, and, above all, on the detested forest laws. 

Destitute of an opportunity of cavilling about the mean- 
ing of laws, of which the terms were precise, or ratiier 
disdaining the resource of sophistry, they were naUurally 
led to examine into the first principles of society ; they 
enquired into the foundations of lunnau authority, and 
became convinced, that power, when its ol^ect iSjUit the 
good of those who are subject to it, is nothing mor^than 
the right of the strongest, and may be repressed Bf the. 
exertion of a similar right. 
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The different orders of the feudal goveniment, as esta- 
blished in England, being connected Iby tenures exactly 
similar, the same maxims which were laid down as true 
against the lord paramount in behalf of the lord of an 
upper fief, were likewise to be admitted against the latter, 
in behalf of the owner of an uiferior fief. The same 
maxims were also to be applied to the possessor of a still 
lower fief: they farther descended to the freeman, and to 
the peasant ; and the spirit of liberty, after having circu • 
lated through the different branches of the feudal subor- 
dination, thus continued to flow through successive homo- 
geneous oiiannels ; it forced to itself a passage into the 
remotest ramifications, and the principle of primeval equa- 
'lity became every where diffused and established. A 
sacred principle, which neither injustice nor ambition can 
erase ; which exists in every breast, and, to exert itself, 
requires only to be awakened among the 'numerous and 
oppressed classes of mankind. 

But when the barons, whom their personal consequence 
had at first caused to be treated with caution and regard 
by the sovereign, began to be no longer so, when the 
tyrannical laws of Ae conqueror became still more tyran- 
nically executed, file conft^eracy, for which the general 
oppression had paved the way, instantly took place. The 
lord, the vassal, the inferior vassal, all united. They even 
implored the assistance of the peasants and cottagers; and 
that haughty aversion with which on the continent the 
nobility repaid the industrious hands which fed them, was, 
in England, compelled to yield to the pressing necessity 
of setting bounds to the royal authority. 

The people, on the other hand, knew that the cause 
they were called upon to defend, was a cause common to 
all 'y and they were sensible, besides, that they were the 
necessary supporters of it. Instructed by the example of 
their leaders, they spoke and stipulated conditions for 
themselves : they insisted that, for the future, every indi- 
vidual should be entitled to the protection of the law ; 
and thns did those rights with which the lords had 
fltreng^ened themselves, in order to oppose the tyranny 
of the crown, become a bulwark which was, in time, to 
DBstrain their own. 
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i CHAP. 11. 

A SlCONn APVAVTAOV EKGI^AKD HAD aYER FRANCS: 
IT FORHBB QNB UNDIYIDBS^ STATE. 



It was in tke reign of Heary the fint,^ abeut forty 
years after the cooqiie9t» that we see the above causes 
begin to operate* Thui prince haTing ascended the throne 
to the exclusion of his elder brother, was sensible that he 
ksd no other weans to maintain his power than by gaining 
the affection of his subjects ; but, at the same time» he 
perceived that it must be the affection of the whole nation : 
h^ there^we^ nol only mitigated the rigour of the feudal 
isws in ^vonr of the lords» but also aonexed as a condi* 
tkm to the dMBter he granted, that the lords should allow 
the same freedom to their respective vassals. Care was 
even taleen to abolish those laws of the conqueror which 
lay heaviest on the lower class of the people^* 

Under Henry the second, liberty took a ihrtber stride ; 
and the ancient trial by jury, a moide of procedure which 
j^ at present one of the most valuable parts oi the English 
law, made again, though imperfectly, its appearance. 

But these causes, which had worked but silently and 
slowly luider the two Henrys, who were princes in some 
degree just, and of great capacity, manifested themselves, 
at once^ under the despotic reign of king John. The 
royal prerogative, and the forest laws, having been ex- 
erted by this prince to a degree of excessive severity, be 
soon beheld a general confederacy formed against him : 

^ Amoogst others, tbe law of the curfea^ It miglit be matter of 
curious discussion to inquire what tho Auslo-Saxoa yovernoieB.t 
would in process of time have become, and of course the ffovero- 
ment of England be at this present time, if the ev^nt of toe coiv- 
quest had never taken phice : which, by conferring an immense 
08 well as unusual power on the head of the ffeodal system, oora> 
yolied the nobility to contract a lastinsp^and sincere uaion with the 
people. It is very probable that the Kngtish government would 
a,t this day be the same as that which long prevailed in Scotland, 
where the king and nobles engrossed^ jointlv, or by turns, tli^ 
whole power in the state, the same as in Sweden, the same as la' 
I>enmark, countries whence the Anglo-Saxons came. 
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and here we must observe tnottier circumstance, highly 
advantageous^ as well as peculiar to England. 

England was not, tike France, an aggregation of a 
number of different sovereignties : it formed but one states 
and acknowledged bat one master, one general title. The 
same laws, the same kind of dependence, consequently 
tiie same notions^ the same interest, prevailed throughout 
the wholew The extremities of the kingdom could, at all 
time% unite to give a dieck to the exertions of an unjust 
power. From'&e river Tweed to Portsmouth, from Yar- 
mouth to the Land's-end, all was in motion : the agitation 
increased from the distance like the roUing waves of an 
extemnve sea ) and the monarch, left to hinwielf, and des> 
titnte of resonroes, saw himself attacked on all sides by 
an universal combination of his subjects. 

No sooner was the standard set up against John, than 
his very courtiers forsook him. In this situation, finding 
no part of his kingdom less irritated against him than 
anciheiv having no detached province which he could 
eugage in his defence b^ promises of pardon, or of parti- 
cokor concessions, the tnvul though never-ftdHng resources 
of covermnent, he was compelled, with seven of his at- 
tendants, all that remained with him, to submit himself 
to the dteposal of his subjects ; and he signed at Runing 
Mead^ the charter of the forest, together witli the fkmous 
charter, which, (torn its superior and extensive importance, 
is denominated nmmpiui ehartu. 

By the former, the most tyrannical part of the forest 
laws was abolished ; and by the latter, the rigour of the 
feudal laws was greatly mitigated in favour of the lords^ 
But this charter did not stop there ; conditions were also 
stipulated in fovour of the numerous body of the people, 
who had concurred to obtain it, and who claimed, with 
sword in hand, a share in that security it was meant to 
establish. It was hence instituted by the great charter, 
that the same services which were remitted in favour of 
the barons, should be in like manner remitted in favour of 
their vassals. This charter moreover established an equa- 
lity of weights and measures throughout England ; it 

b Anno 1215. 
C2 
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exempted the merchants firom arbitrary imposts, and gave 
them liberty to enter and depart the kingdom at pleasure : 
it even extended to the lowest orders of the state, since 
it enacted, that' the vUUdnt or bondman, should not be 
subject to the forfeiture of his implements of tillage. 
Lastly^ by the; twenty*ninth article of the same charter, it 
was enacted, that no subject should be exiled, or in any 
shape whatever molested, either in his person or efifectja^ 
otherwise than by judgment of his peers, and according 
to the law of the land:° an article so important, that it 
may be said to comprehend the whole end and design of 
political societiQi; and from that moment the English 
would have been a free people^ if there were not an im-- 
mense distance between the making of laws, and the 
observing of them. 

But though this charter wanted most (A those supports 
whicl^ were necessary to insure respect to it, though it did 
not secure to the poor and friendless any certain and leg^ 
methods of obtiun'mg the execution of it^ (provisional 
which numberless transgressions alone could, in process 
of time, point out,) yet it was a prodi^us advance towards 
the establishment of public liberty. lustead of the general 
maxims respecting the rights of the people and the duties 
of the prince, (maxims against which ambition perpetually 
contends, and which it sometimes even openly and abso- 
lutely denies,) here was substituted a written law, that is, 
a truth admitted by all parties, which no longer required 
the support of argument The rights and privileges of the 
individual, as well in his person as in his property, became 
settled axioms. The great charier, at first enacted with 
so much solemnity, and afterwards confirmed at the be- 
ginning of every succeeding reign, was, as it were, a 
general banner perpetuallv set up for the union of all 
classes of the people^ ana the foundation was laid on 

^ N alius liber homo capiatur, vel imprisonetur, vel dissesietar 
de libcro tenemento suo, vel libertatibus vel liberis oonguetudi- 
nibus siiis ; aut atlag:ctur, aut exuletur, aut aliquo modo destrua- 
tur ; Dec super enoi ibimus^ nee super eum mittemus, nisi per 
leg-ale judicium parium suorum. vel per legem terree. Nulli 
reudemus, nulli negabimus, aut aiffereams, justitiam vel rectum«** 
Magna Chart, cap. xxix. 
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which those equitable laws were to rise, which offer the 
same assistance to the poor and weak, as to the rich aud 
powerftil.* 

Under the long reign of Henry the third, the differences 
which arose between the king and the nobles, rendered 
England a scene of confusion. Amidst the vicissitudes 
which the fortune of war produced in their mutual con- 
flicts, the people became still more and more sensitrfe of 
their importance^ and so did in consequence both the king 
and the barons also. Alternately courted by both parties, 
tfaey obtained a confirmation of the great charter, and 
even the addition of new privileges, by the statutes of 
Merton and of Marlebridge. But I hasten to reach the 
grand epoch of the reign of Edward the flrst *, a prince^ 
who, from his numerous and prudent laws, has been de- 
nominated die English Justinian. 

Possessed of great natural talents, and succeeding a 
prince whose weakness and injustice had rendered his 
reign unhappy, Edward was sensible that nothing but a 
strict administration of justice could, on tiie one side, curb 
a nobihty whom the troubles of the preceding reign had 
rendered turbulent, and on the other, appease and con- 
ciliate the people, by securing the property of individuals. 
To this end, he made jurisprudence the principal object of 
his attention ; and so much did it improve under his care, that 
the mode of process became fixed and settled j judge Hale 

^ The reader, to be more fiilly convinced of the reality of the 
cMites to whidi the liberty of England has been here ascribed, as 
veil as of the tratb of the obserrations made at the same time on the 
situation of the people of France, needs only to compare the great 
charter, so extensire in its provisions, and in which the barons 
stipnlatedinfaroareven of the bondman, with the treaty concluded 
between Lewis the eleventh, and several of the princes and peers of 
France, intitled, A Treaty made at St. Maur, between the dukes 
of Normandy y Calabre^ Bretagney Bourbonnois, Auversne. Nemours; 
the counts (^ Charolois, Armagnacy and St. PoL and other princes 
<if France f risen up in support of the public good, of the one part ; 
and king Lewis the elewenth qf the other, October 39, 1 465. In 
^is treaty, which was made in order to terminate a war which was 
aaHed a war for the public ^ood, fj^ro bono publicoyj no provisioa 
was iMiAe but concerning^ the particvlar power of a few lords : not 
a wtnrd was inserted in favour of the people. This treaty may be 
imi at large in the Pieces Justijicatives annexed to the M^moires 
Ik ^t^Pffe de Ctmmes. 
^ C3 
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giNB^ even mfturantD affinii,.tiuit the Englwh laws mrrnred 
at ouoi^ iT fMMt jMT M^fMib ^^ peffccUoiiy and that tbore 
haa been more improrenientnuide in than daring the fint 
thirteen yeani of the reign of £dwaid» than ail the ages 
since his time have done. 

But what renders tfab era paittcnhriy interesting is^ 
that it aflbrds the first instani.'e of the siimiarinn of tiie 
deputies of towns and boranghs into* parhaasent. 

Edward, continanUy eng^ed in wav% either against 
Scotland or on the continenl;sceing moreover fab deBsesnes 
considerably diminished, was frequently reduced to the 
most preming neccmities. But though, in consequence of 
the spirit of the tineSk he frequentf y indulged himself in 
particular acts of iniustice^ yet he perceived that it was 
in^poMible to extend a general oppresnon over a body of 
noblea, and a people^ who ao well knew how to unite in 
a common cause. In order to raise subsidies therelbrey he 
was obliged to employ a new method, and to endeavoor 
to obtain through the consent of the people, what his pre- 
dereasors had hitherto expected fnm their own powen 
The sberifls were ordered to invite the towns and boroughs 
of the diflferent counties to send d^iuties to parliament^ 
and it is from this sera that we are to date the origin of 
th^ house of commons.' 

It must b€^ confessed, however, that these deputies of the 
people were not, at first, possessed of any considerable 
authority. They were far from enjoying those extensive 
privileges which, in these days, constitute the house of 
roninioiis a collateral part of the government : tliey were 
in those times called up only to provide for tlie wants of 
the king, and approve of the resolutions taken by him and 
the assembly of the lords.^ But it was nevertheless a great 

* 1 men II their legal origin ; for the earl of Leicester, who had 
imurped the power during part of the preceding rcigu, had called 
such deputies up to purliuiuent before. 

' Anno laor,. 

R The end nisfftioned in the summons sent to the lords, was^ 
tie ardtiia neg^tis regni tractaturiy Sj; consilium impensuri: the sum* 
uions sent to' the cunimons was, ad faciendum fy consentiendtam. 
The power enjoyi'd hv the latter wus even inferior to what ikgf 
might have expected from the summons sent to themv Hla 

fof the ancient statutes lliey are not so much us naoia^t toi 
wtv), even rsh^n thejp are mentioned^ they are distiMiHSa 



••::%>., 



OF ENGLAND. 19 



point gained, to have obtained the rieht of uttering their 
complaintSy assembled in a body and in a legal way — to 
have acquired, instead of the dangerous resource of iusur« 
rections, a lawful and regular mean of influencing the mo- 
tions of the government, and thenceforth to have become 
a part of it. Whatever disadvantage might attend the 
station at first allotted to the representatives of the people, 
it was soon to t>e compensated by the preponderance tlie 
people necessarily acquire, when they are enabled to act 
and move with method, and especially with concert.*^ 

And indeed this privilege of naming representatives, in- 
significant as it might then appear, presently manifested 
itself by the most considerable efiects. In spite of his re- 
luctance, and after many evasions uuworthy of so great a 
king, Edward was obliged to confirm the great charter ; 
he even confirmed it eleven times in the coiu'se of his 
reign. It was moreover enacted, that whatever should 
be done contrary to it, should be null and void; that it 
should be read twice a year in all cathedrals ; and that the 
penalty of excommunication should be denounced against 
any one who should presume to violate it.^ 

At length, he converted into an established law a pri- 
vilege of which the English had hitherto had only a pre- 
cafious enjoyment; and, in the statute de Tallagio non 
concedendOf he decreed, that no tax should be laid, nor im- 
post levied, without the joint consent of the lords and 
commons.'^ A most important statute this, which, in 

as petitioners mei'ely, the assent of the lords being expressed in 
contradistinction to the request of the commons.^* See on this 
subject the Preface to the Collection of the Statutes at large, by 
■Ron head, and the authorities quoted therein. 

^ France had indeed also her assemblies of the general estates 
of the kingdom, in the same manner as England had her parlia- 
ment ; but then it was only the deputies for the towns within the 
particular domain of the crown, tnat is, for a very small part of 
the nation, who, under the name of the << third estate,'' were ad- 
mitted in those estates; and it is easy to conceive that they ac- 
quired no great influence in an assemblv of sovereigns who gave 
tne law to their lord paramount. Hence, when these disap* 
peared, the maxim became immediately established. The will qf 
ikt kine w the will of the law. In old ]f rench, Que veut le roy^ si 

- i CfNinrmationes Chartarum, cap. 2, 3, 4. 
■ * •• Nollnm tallagium vel auxilium, per nos, vel hfsredes nag. 
km^ in regno nostra ponatar sen levetur, Bvue No\\i\kX^X« ^ %»iAw*^» 

■ it* 






conjunctkNi wkh mapnm «lMrC«» fonrn tiie btib of the 
Eoffliih cOMtitutioii. If fhmi tlie latter the £tig]»h tns ■ 
to date the origin ef their liberty^from the former they are 
to date tbte tmtitUkment of it; and aa Ihe great dwrter 
was dielMihraric that protected the finecdom tx individually 
80 was the ilatiite in question the engine whidi pr^Mtected 
tiie charter ttseU; and by the help of whidi the people 
were thenoelbrth to make legal oonqneste of^ the aatho> 
ritrof the cro¥m« 

This is the peiiod at which we most stop^ in order to 
take a distant view, and contemplate the diffbrsnt pros- 
pect which the rest of Eafx)pe tlien presented. 

The efficient causes of slavery were daily operating and 
gaining strength* The independence of the nobles on the 
one hand, the ignorance and weakness of the people on 
the other, were still extreme : ttie itodal government stUl 
continued to difiiue op p res si on and misery; and sudi was 
the conflision of itt that it even took away all hopes of 
amendment 

France, still bleeding ftom the extravagance of a no* 
bility incessantly engaged in groundless warB» either with 
each other, or with the king, was again desolated by the 
tyranny of that same noUlityy hau^tily jealous of their 
liberty, or rather of their anarchy.^ The people, oppressed 
by those who ought to have guided and protected them, 
loaded with iusults by tiiose who existed by their labour, 
revolted on all sides. But their tumultuous insurrec- 
tions had scarcely any other object than that of giving 
vent to the anffinsh with which their hearts were full. 
They had no Sioughts of entering into a general combi- 
nation; still less of changing the form of the govemmenl^ 
and laying a regular plan ctf public Uberty. 

arcbiepiscoponmi, episcoporntn, comitum, baronun, militnm, 
burgenriuHd, & alioram liberoram hom^ de refno iiostro.*'<^ 
Stat. An. Si £d. I. 

1 Not contented with oppression, fbey added insult. '^ When the 
gentility,** says Mezeray, " pillaged and committed exactions on 
the peaiNiatry. they called the poor sufferer, in derision, Jaques 
bonhomme (Goodman James.) This eaFC rise to a furious sedi- 
tion, which was called the Jaquerie. ft began at Beauvais in the 
year 1357, extending itself into most of the provinces of Franc^ 
and was not appeased, but by the destruction of part of those mm* 
^appjr riciua^ Ihousands of whom were daoghtAsed*** 
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Having never extended their views beyond the fields 
they cultivated, they had no conception of those different 
ranks and orders of men, of those distinct and opposite 
privileges and prerogatives, which are all necessary in- 
gredients of a free constitution. Hitherto confined to the 
same round of rustic employments, they little thought of 
that complicated fabric, which the more informed them- 
selves cannot but with difiiculty comprehend, when, by a 
concurrence of favourable circumstances, the structure has 
at length t>een reared, and stands displayed to their view. 

In their simplicity, they saw no other remedy for the 
national evils, than the general establishment of the regal 
power, that is, of the authority of one common uncon- 
trouled master, and only longed for that time, which, 
while it gratified their revenge, would mitigate their suf- 
ferings, and reduce to the same level both the oppressors 
and rae oppressed. 

The nobility, on the other hand, bent solely on the en • 
joyment of a momentary independence, irrecoverably lost 
the affection of the only men who might in time support 
them; and equally regardless of the dictates of humanity 
and of prudence, they did not perceive the gradual and 
continual advances of the royal authority, which was soon 
to overwhelm them all. Already were Normandy, An- 
jou, Languedoc, and Touraine, re- united to the crown : 
Dauphin y. Champagne, and part of Guyenne, were soon 
to follow : France was doomed at length to see the reign 
of Lewis the eleventh; to see her general estates first be- 
come useless, and be afterwards abolished. 

It was the destiny of Spain also, to behold her several 
kingdoms united under one head : she was fated to be in 
time ruled by Ferdinand and Charles the fifth.*" And 

"1 Spain was originally divided into twelve king^donis, besides 
principalities, whicn by tr^ties, and especially b]^ conquests, 
were collectea into three kingfdoms : those of Castile, Aragon, 
and Granada. Ferdinand the fifth, kin^ of Aragon, married Isa- 
bella, queen of Castile ; they made a joint conquest of the king- 
dom ot Granada; and these three kingdoms, thus united, de- 
scended, in 1516, to their grandson Charles, and formed the 
SpaDish monarchy. At this sra, the kings of Spain began to be 
aMolnte ; and the states of the kingdoms of Castile and Leon, 
** assembled at Toledo, in the month of November 1539> ^^^^ ^1*^ 
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Gemuuiy, wlicrs «a deotive crow* prerented the re- 
QDions* mm indeed to aoqaire a few ine dtk*; Imt her 
people^ nunoeUed into m manv difibrot dmsiiikHii^ were 
dettiiwd to renbun eotject to ttie arbitoury yoke of such of 
her ddRBrent toFereignt ai ihoald be Me to maintaiii 
their power and indepeDdeooe* Id a woid» the feudal 
tyruiny which orenpnad tiie ooatiiieMl^ did not compeii- 
aate^ bjr aay prepaiatioo of digtaat advmntageiS the pfOBenl 
calainitiei it canied^ nor was it to leave bdiiiid it^ as it 
diiappearedy any tfaiag bot a mora tegafaur khid of 
dopotinD. 

out ia Soclaiidy (he Mme feudal tysttm^ after having 
suddeiily brAea in hlceaflood, had dqioiited, and itill 
contiaaed to depotit,.tbe noble aeedsof (he 8|Hritofli« 
bertT» anion* and sober ranstance. So early as the tines 
of £dward» the tide was seen gradnally to subside} the 
laws which protect the person and property of the iadi* 
▼idua]» began to make deir appearance; tiuit admirable 
constitution* dm result of a (hreefold power, insenriUjT 
aixMK;* and the eye might eren then diaoo?er the verdant 
summits of that fortunate regioo» which was destined to be ' 
the seat of pbiiosq^y and libeityy which are inseparable 
companions. 

]««t IB wbtch the Uiree orden oMt^ tiiat is, the grandees, the eoefe* 
siastics, and the deputiei of the towns.**— See Ferrem''s GtmtfxU 
History t^ Spain. 

■* The kingdom ef France, as it stood under Hugh Capet and 
his next snceessors, m^y, with a great degree of exactness, be 
compared with tlie German empire^ as it exists at present, and 
also existed at Chat time : but the imperial crown of Germany 
having, throogh a ooigunction of circumstances, continoed 
elective, the German emperors, though vested with more high* 
sounding prerogatives than even the kings of France, laboured 
under very essential disadvantages : they could not pursue a plan 
of aggrandisement with the same steadiness as a line of hereditary 
sovereigns usually do j and the right to elect them, enjoyed by 
die greater priaces of Germany, procured them a sufficient power 
to prelect themselves, as well as the lesser lords, against the power 
of the crown. 

** *' Now', in my opinion,** savs Pbilipe de Comines, in times 
not much posterior to those of Edward the first, and with the sim- 
plicity of the langnage of his times, << among all the sovereignties 
I know in the world, that in which the piioiic good is best at- 
tended to, and the least violence exercised on the people, is that 
of£ngIattd,'**'^Jdemoiret de Comines^ torn. 1. lib. v. chap, xix 
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Thb repraKBtathreB of the natiooy and of the whole 
natioo, were now admitted into parKament: the great 
pmnt therefore was gained, that was one day to procure 
them the ereat influence which they at present possess ; 
and the subaequeBt reigns afford continual instances of its 
successive growBi. 

Under Edward the second, the commons began to an- 
nex petitions to the bills by which they granted subsidies : 
this was the dawn of their legislative authority. Under 
Edward the third they declared they would not^ in future, 
acknowledge any law to which they had not expressly as- 
sented. Soon aiter this, they exerted a privilege in which 
eonaistBi^ at this time, one of the great balances of the con- 
stitution : they imp^hed, and procured to be condemned, 
some of the nrat ministers of state. Under Henry the 
ftmrth, tkey lefused to grant subsidies before an answer 
bad been given to their petitions. In a word, every event 
of any consequence was attended with an increase of the 
power of the commons $ increases indeed but slow and 
gradaal, but which were peaceably and legally ^ected, 
and weie tiie more fit to engage the attention of the 
people, and coalesce with the ancient principles of the 
constitution. 

Under Henry the fifth the nation was entirely taken up 
with its wars against France ; and in the reign of Henry 
the sixth began the fatal contests between the houses of 
York and {jancaster. The noise of arms alone was now to 
be heanl: during the silence of the laws already in being, 
no thooght was had of enacting new ones; and for thirty 
years together, England presents a wide scene of slaughter 
and desolation. 

At length, under Henry the seventh, who, by his inter- 
marriage with the house of York, united the pretensions of 
the two fhmilies, a general peace was re-established, and 
the prospect of happier days seemed to open on the na- 
tion. But the long and violent agitation, under which it 
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had labouiedt was to be fdlowed by a long and painful re- 
covery. Henry, mounting the throne with swora in hand, 
and in great measure as a conqueror, had promises to 
fiilfi], as well as injuries to avepge* . In the mean time, the 
people, wearied out by the calamities they had undergone^ 
and longing only for repose, abhorred eren ihe idea of re- 
sistance; and the remains of an almost extnminated nobi- 
lity thus beheld themselves left defenceless, and abandoned 
to the mercy of the sovereign. 

The commons, on the other hand, aceustomed to act 
only a second part in public affaim^ and finding themsdyes* 
bereft of those who hitherto had been their leaders, wen 
more than ever afraid to form, (^ themselves, an opposi- 
tion. Placed immediately, as well as the lord% under the' 
eye of the king, they beheld thenlselves exposed to the 
same dangers. Like them, therefore, they purchased their 
personal security at the expence of public liberty; and 
reading the history of the two first kings of the house of 
Tudor, we imagine ourselves reading the relation given 
by Tacitus of Tiberius and the Roman senate.* 

The time, therefore^ seemed to be arrived, at which 
England must submit, in its turn, to the fate of the other 
nations of Europe. AH those barriers which it had raised 
for the defence of its liberty, seemed to have only been 
able to postpone the inevitable effects of power. 

But the remembrance of their ancient laws, of that great 
charfer so often and so solemnly confirmed, was too deeply 
impressed on the minds of the English, to be effaced by 
transitory evils. Like a deep and extensive ocean, which 
preserves an equability of temperature amidst all the vicis- 
situdes of seasons, England still retained those principles 
of liberty which were so universally diffused through all 
orders of the people, and they required only a proper op- 
portunity to manifest themselves. 

England, besides, still continued to possess the immense 
advantage of being one undivided state. 

Had it been, like France, divided into several distinct 
dominions, it would also have had%efveral national assem- 
blies. These assemblies, being convened at different times 
and places, for this and other reasons, never could have 

^ Quanta quit Ulustrior^tantofnagisJalsiacj^BMiinanieg. 
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acted iu coDcert; and the power of withholdings subsidies, 
a power so important when it is that of disabling the so- 
vereign and binding him down to inaction, would then 
liave only been the destructive privilege of irritating a 
master who would have easily found means to obtain 
supplies from other quarters. 

The different parliaments or assemblies of tliese several 
states^ having thenceforth no means of recommending them- 
selves to their sovereign but their forwardness in comply- 
ing with hb demands, would have vied with eacii other 
in granting what it would not only have been fruitlesit, 
but even highly dangerous, to refuse. Tiie king would 
not have failed soon to demand, as a tribute, a gift he 
must have been confident to obtain; and tlie outward 
form of consent would have been left to tlie people only as 
an additional means of oppressing them without danger. 

But the king of England continued, even in the time of 
the Tudors, to have but one assembly before which he 
could lay his wants, and apply for relief. How great so- 
ever the increase of his power was, a single parhameut 
alone could furnish him with the means of exercising it •, 
and whether it was that the members of this parliament 
entertained a deep sense of their advantages, or whether 
private interest exerted itself in aid of patriotism, they at 
all times vindicated the right of granting, or rather refus- 
ings subsidies; and, amidst the general wreck of every 
thing they ought to have held dear, they at least clung ob- 
stinately to the plank which was destined to prove the in- 
strument of their preservation. 

Under Edward the sixth, the absurd tyrannical laws 
against high treason, instituted under Henry the eighth 
bis predecessor, were abolished. But this young aud vir 
tuoug prince having soon passed away, the blood-thirst 
Mary astonished the worla with cruelties, which nothin 
but tlie fuiaticism of a part of her subjects could have & 
abled h^r to execute. 

Under the long and brilliant reign of Elizabeth, Ed 
land began to breathe anew ; and the protestant religi* 
being seated once more on the throne, brought witl; 
some more freedom and toleration. 

The star-chamber, that effectual instrument of 
tynnny of the two Henries, yet continued to subsist; 
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kiquintoriil tribntiil «f tiie hSoli ooanMWNi wn «fcii Id* 
stitated; and the yoke of arbitnu^ pofivw ley etOl h t e m f 
on the «il;fect BotthegeocfAlefibctMioribeiieopleiir 
a queen whooe fonner niiifortnnei had cieatad jach a §«• 
neral coneeniv the iamikicnt dangera which £oghwd 
escaped* and the eactreme glory attrading thatrtign* lea^ 
aenedtiie sense ofaiidiexcrtionf of aoOmityaamikl* fai 
these days^ appear the hci|^t of tyiaaiiyt arid ainfed «fc 
tiiat time to jarttty, aa tii^ still da caEoaae^ a p t hwju ss 
whose great talents^ though not her prhsB^ilca of fovem* 
nent» render her worthy of being ranind aawog'tiM^ 
greatest sareieigns. (1) 

Undigrtiiere&ioftfae8hHnti^ the nation began k^i^ 
corer frooi its long lethargy. . Jaates the An^ a pifinoe 
nther iamndent than tynuinioaly ' draw back the i»«l 
whKh had hitherlo disginsed aa nnny aHurpatsaiis^ and 
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(1) The coart of star-cliaBdier was abolishe4 (ly 16 Chaises I, 
chap. 10. Bat this coart has been persecated >i)^ aa O^Uina 
not altogether deserved. IThe sfar-cbamhier ihuj^ tqidoobtedfjr^ 
not whhont its atiRty hi the early ages ef the BriHirti iHo- 
narchy. The haoghty ftadal harons, hi thefa* pride of power, 
and the possessian of extenslTe domainsy were la little danger 
of faaviag th^ despotisai toeroed and their eriiaes poaished 
by the ordisaiy Jarisdietions ; aater-ohmahefy ihctefore, was a 
necessary estabHshssent^ deviating indeed from the priaeiplea 
ef the constitationy hat a deviation jastly. warraated by tha 
reason of all gevemment^ nastely, the peace aad safety of the 
community. As soon,, however^ as feodation was redaoed 
within bonndsj when every man became accountable to the 
l^g^s superior courts, and justice perfonned its solemn aad 
peacef\il itinerary through the kingdom, once or twice in the 
year, the star-chamber, under these circutnstances, became a 
mere instrument of the court, and aa engine of despotism, both 
civil and ecclestastical. Tt began to impose arbitrary Ihies Ibr 
crimes unknown to the laws, and to lay impodtioos on the 
subject without the consent of parliament. The crael aad ar- 
bitrary oftaracter of its paaishmeats wsa not its least ndscfaier; 
it atfected to proaonnoe, at the kingSi pleasure^ aatandiag dis- 
pensation of the laws of the land. The country, therefiare, was 
not satisfied till this court was abolkhed ; but there was a pe- 
riod la oar history in which it was not withmit its j^ood efibct. 
Indisorhnhiate rage and extnK^sgaot ceaaare pervert the Jadg« 
i»7£»^ no /esi f/ian unbounded puSegirio. 
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made an (Mtentatious dnplay of what his predecessors had 
been contenied to et^oy.' 

He wasiiicessautly aseerting» that the authority of kings 
was not to be contrpokd, any more than that of God him- 
• selil Likehim* they were omnipotent; and those privi- 
leges to which the people so clamorously laid claim, as 
their inheritance and birthright^ were no more than an 
effect of the graoe and toleration of his royal ancestors.** 

Those priadplei^ hitlierto only silently adopted in the 
cabinet; and in the courts of justice^ had maintained their 
ground in consequence of this very obecurity> Being now 
announced from the throne^ and resounded from the pulpit, 
they spread an universal alarm. Commerce* besides, with 
its attendant arts* and above all that of printings diffused 
mow salutary notions throughout all orders of the people j 
a new light becan to rise upon the nation ; and that spirit 
of opposition niequently displayed itself in this reign, to 
whioi the English monarchs had not, for a long time past, 
been accBstomed. 

But the storm, which was only gathering in clouds 
daring the reign of James, began to mutter under Charles 
the first, his successor ; and the scene which opened to 
▼iewy on the accession of that prince, presented the most 
formidable, aspect 

The notions of religion, by a singular concurrence, 
united with the love of Uberty: the same spirit which had 
made an attack, on the established faith, now directed 
itself to politics: the royal prerogatives weie brought 
uader. the same examination as the doctrines of the church 
of Rome had been submitted to; and as a superstitious re- 
ligion had proved unable to support the test, so neither 
cmild an authority pretended to be unlimited be expected 
tobear it» 

Tbe commons; on the other hand, were recovering from 
the astonishment into which the extinction of the power 
of the nobles had, at first; thrown them. Taking a view 
of the state of the nation, and of their own, they became 
sensible of their whole strength ; they determined to make 
use of it, and to repress a power which seemed, for so long 

^ Sec his deelaratioB made in parliament, in the years 1610 and 
1681. 
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a time^ to IwTe krdled every barrier* Fiadhig mnamf 
tbcmaelTei men of the greateil ftapmdtf, tiiey imdRlooK 
that hnportaDt taik witi> metliod and by e wwIUMtk wMi 
means) and Charles had thus to oope wtth a wlioie tOt- 
tion pot m motion and directed by an assembly at stirtes- 
men. 

And here we nmst obsenre how diflhrent wcwe the 
effects prodocedhi Enriand, by the annihifarfioB oTtisS^ 
power of the nofallity» mm those wlnrartiiesame event ' 
nad produced in France. 

In Fnauxi wher^ fa consequence of tiie dtvis i o a of fta 
people and of the exorbitant power of tiie noblo^ the 
people were accoonted noChing^i^-wliCB the nobtea than* 
selves were stqpfnesMd^ tibe work was completed. 

In England* on thecontrary» where tiie noUesevevvi*- 
dicated the rights of the people equally witii their own-; 
iu Englandy where the people had successively acquired 
most effectual means of influencing the motions of the gOh 
vemmeDf^ and above all were undividedy*-when the noMes 
themselves were cast to the groondy the body of the people 
stood firm* and maintained the public liberty. 

The unfortunate Charles^ however, was totsUy ignorant 
of the dangers which surrounded him. Seduced by the 
example of the other sovereigns of Europe, he was not 
aware how different, iu reality, his situation was ftom 
theirs: he had the imprudence to exert vrith rigour an 
authority which he had no ultimate resources to supportt 
an union was at last effected in the nation; and he^ saw 
his enervated prerogatives dissipated with a breath.® By 

c It might here be objected, that when, nnder Charles the first, 
the regal power was obliged to sobmit to the power of the peopl^ 
the king possessed other dominions besides England, vis. Scot* 
land ana Ireland, and therefore seemed to enjoy the same advan* 
tage as the kings of France, that of reignipg over a divided em- 
pire or nation. Bat, to this it is to be answered, that, at the tinro 
we mentioB, Irelandf, scarcely civilised, only. increased the neces- 
sities, and consequently the dependance, of the king; while 
Scotland, through the conjunction ofsosM peculiar circumstances, 
had thrown off ber obedience. And though those two states, even 
at presedt,'bMrno proportion to the oompaetbody of the kingdom 
•f England, and seem never to have been able, by their union 
with it, to lurocfir^ to the ki|ig. any dangcjroap rcioSrcss, yet -the 
^/vaoistaBces which took place ia both at the time of the fetshfr 
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the laiuoiis act, called the petition of right, and another 
posterior act, to both which he assented, the compulsory 
loans and taxes^ disguised under the name of benevolences^ 
were declared to be contrary to law; arbitrary imprison- 
ment^ and the exercise of liie martial law, were abolished; 
the court of high commission, and the star-chamber, were 
auppressed;^ and the constitution, freed from the appa- 
ratas of despotic powers with which the Tudors had ob- 
scored it^ was restored to its ancient lustre. Happy had 
been the people, if their leaders, after having executed so 
noble a work, had contented themselves with the glory of 
being the benefactors of their country. Happy had been 
the king, il^ obliged at last to submit, his submission had 
been sincere, and if he had become sufficiently sensible, 
that the only resource he had left was the affection of his 
sobiects. 

But Charles knew not how to survive the loss of a 
power he conceived to be indisputable : he could not re- 
concile himself to limitations and restraints so injurious^ 
acoordiDg to his notions, to sovereign authority. His dis* 
coarse and actions betrayed his secret designs; distrust 
took possession of the nation ; certain ambitious persons 
availed themselves of it to promote their own views; and 
the storm, which would have blown over, burst forth 
anew* The contending fanaticism of persecuting sects^ 
joined in the conflict b^ween regal haughtiness and the 
amlHtion ot individuals; the tempest blew from every 
point of the compass ; the constitution was rent asunder, 
and Charles exhibited in his fall an awful example to the 
oniverae. 

tioB, or since, sofficiently prove that it was no anfavoarahle cir- 
comttanee to English liberty, that the gpreat crisis of the reig^n of 
Charles the first, and the great advance which the constitution was 
to make at that time, sboald precede the period at which the king 
of Enfflaod might have heen able to call in the assistance of two 
•tber kingdoms. 

^ The star-chamber differed from all the other courts of law in 
this: die latter was governedonly by the common law, or imme- 
morial custom, and acts of parliament ; whereas the former often 
admitted for utw the proclamations of the king in council^ and 

Gonnded its jtidgments npun them. The abolition of this tri- 
nal, therefore, was justly looked upon as a great victory over 
rtnlaatbority. 
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The royal txmser befaig thus aonihilated, the Englail 
made flvitleM atteapta to rabatitnte a repablkao fortte* 
ment i|i ita stead. ** It waa a curioua apectadt^** aaja 
Monteaquieoy/* to behold the rahi efforta of the BiiflHh 
to eatabKah amoog themaelvea a democraqr.** Snlgeclad^ 
at firsts to the power of flie principal kacm in tiaalBBf 
parliament^ they aaw that power expire^ onlyto 
without boondi^ Into the haoda of a protector* 1 
it afterwards parcelled oat among the cfaiefr of 
bodiea of troofMy and thaadufting wiUiont endfinMB 
kind of sufegeciion to another, mj were at lengtli eour' 
vinoed, that an attempt to eataMiu liberty in m great te- 
tion, by making the people Inteifere In tlMrcommoQ bwi* 
nesa of govefnmenty is of all attenrnta the moatclBmeriea]) 
that the antliority of all^ with which men aie amoaedt is 
in reality no mor6 titan the anthorlfy of a few powerlU in- 
diriduals who diWde the rnHtblic among tfaeoatsdveaf and 
they at Uttt rated in the boaom of the only cooatibitioii 
which is fit for a ffreat atate and a free people; I mean 
jthat in which a chosen namber dehbersSte^ and a rinrie 
person executes; but in which, at the same time^ the 
public satisfaction is rendered, by the general rdation and 
arrangement of things, a necessary condition of the dura- 
tion of government. 

Charles the second, therefore, was called over ; and he 
experienced, on the part of the people, that enthusiasm of 
affection which usually attends the return from a long 
alienation. He could not however bring himself to for- 
give them the inexpiable crime of which he looked upon 
them to have been guilty. He saw with tlie deepest con- 
cern that they still entertained their former notions with 
regard to the nature of the royal prerogative; aiid^ bent 
upon the recovery of the ancient powers of the crown, .he 
only waited for an opportunity to break those promises 
which had procured his restoration. 

But the very eagerness of his measures frustrated their 
success. His dangerous alliances on the continent; and 
the extravagant wars in which he involved England, 
joined to the frequent abuse he made of his authority, be- 
tifayed his designs. The eyes of the nation were soon 
'opened, and saw into his projects; when, convinced at 
ieagtb that nothing bat fixed and irresistible boonds can 
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be an efiectual check on the views and efforts of power, 
they resolved finally to take away those remnants of des- 
potism which still made apart of the regal prerogative. 

The military services due to the crown, the remains of 
the ancient feudal tenures, had been already abolished: 
the laws against heretics were now repealed; the statute 
lor holding parliaments once at least in three years was 
enacted) Uie habeas corpus act, that barrier of the subject, 
was established ; and such was the patriotism of the par- 
liaments^ that it was under a king the most destitute 
of principle, that liberty received its most efficacious 
supports. 

At length, on the death of Charles, began a reign which 
affords a most exemplary lesson both to kings and people. 
James the second, a prince of a more rigid disposition, 
though of a less comprehensive understanding, than his 
late brother, pursued still more openly the project which 
iiad already proved so fatal to his family. He would not 
see that the great alterations which had successively been 
effected in the constitution, rendered the execution of it 
daily more and more impracticable : be imprudently suf- 
/erea himself to be exasperated at a resistance he was in no 
condition to overcome; and, hurried away by a spirit of 
despotism and a monkish zeal, he ran headlong against the 
rock which was to wreck his authority. 

He not only used, in his declarations, the alarming ex- 
pressions of absplute power'* and "unlimited obedience;'* 
he not only usurped to himself a right to dispense with 
the laws ; but moreover sought to convert that destruc- 
tive pretension to the destruction of those very laws which 
were held most dear by the nation, by endeavouring to 
abolish a religion for which they had suffered the greatest 
calamities, in order to establish on its ruins a mode of faith 
which repeated acts of the legislature had proscribed ; and 
proscribed, not because it tended to establish in England 
the doctrines of transubstantiation and purgatory, doc- 
trines in themselves of no political moment, but because 
the unUmited power of the sovereign had always been 
made one of its principal tenets. 

To endeavour therefore to revive such a religion, was 
not only a violation of the laws, but was, by one enor- 
.aious violation^ to pave thie way for others of a still more 
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alarming imftiin^ Hence the Boglkby seeing tibet tlieir 
liberty WM attacked even in Mb fint ]NriDclpIe% hibd re* 
course to thnt ronedy whlcli leeson end natuve point -ont 
totbepeot^ wfaa he who ought to be the gnnhliiuk of 
the laws Decones tiieir destroyer: tiiey vrittdrtw Ae id^ 
legianoe which they had sworn to Jaiiieib and thongitt 
themselfei afawdved from tiieir oaftiv to a king who hSn* 
eelf disregarded the oatii he had made to his peopled' ' 

Bnt^ instead of m levohition like that whidi de thna ted 
Charles the flrst, whkA was eflfected by a gnat e fh sinii 
"of bloody and threw the state intoageatend'and terrible 
conynlsiony the dethronement of James proved a aaattfeT'Of 
short and easy' operation* In consequence of the ptogre a * 
eive inftNrmanOB of the people^ and the certainty ortiie 
principles which now divected the nation^ the whole were 
ttnanimoos. All the tlea by which the peo|^ were bound 
to the throne, were broken^ as it wete^ by one single 
shock ; and James^ who^ the moment -beforie^ was a mo- 
iMrch surrounded by- sulNect% be came at once a simple in* 
dividual in the midrt of the nation. 

That which contributes, above an* to distinguish this 
event as singular in the annals of mankind, is the modera- 
tion, I may even say, the legality which accompanied it. 
> As if to dethrone a king who sought to set himself above 
the laws, had been a natural consequence of, and provided 
"for by, the principlesof government every thing remained 
in its place ; the throne was declared vacant, and a new 
line of succession was established. 

Nor was this all ; care was had to repair tiie breaches 
that had been made in the constitution, as well as to pre- 
vent new ones^ and advantage was taken of the rare op- 
portunity of entering into an original and express compact 
between king and people. 

An oath was required of the new king, more precise 
than had been taken by his predecessors ^ and it was con- 
secrated as a perpetual formula of sudi oaths. It was de- 
termined, that to impose taxes without the consent of par- 
liament, as well as to keep up a standing army in time of 
peaces are contrary to the law. The power which the 
crown had constantly claimed, of dispensing with the 
laws, was abolished. It was enacted, that the sutject, of 
whatever rank or degreci had a right to present petttiona 
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JO the king.® Lastly, the key-stone was put to the arcli, 
by the final establishment of the hbcrty of the press.^ 

The revolution of 1689 is therefore the third grand acra 
in the history of the constitution of England. The great 
charter had marked out the limits within which the royal 
authority ought to be confined; a few outworks were 
raised in the reign of Edward the first ; but it was at the 
revolutiou that the circumvallation was completed. 

It was at this sera, that the true principles of civil society 
were fully established. By the expulsion of a king who 
had violated his oath, the doctrine of resistance, that ulti- 
mate resource of an oppressed people, was confirmed 
beyond a doubt. By the exclusion given to a family 
hereditarily despotic, it was finallydetermined, tliat nations 
are not the property of kings. The principles of passive 
obedience^ ttie divine and indefeasible right of kings, in a 
-word, the whole scaffolding of &Ise and superstitious 
notions^ by which the royal authority had till then been 
supported, fell to the ground ; and in the room of it were 
substituted the more solid and durable foundations of the 
love of order, and a sense of the necessity of civil govern- 
ment among mankind. 

* The lords and commons, previoas to the coronation of king 
William and ooeeri Mary, had framed a bill, which contained a 
declaration ot the rights which they claimed in behalf of the 
people, and was in consequence called the BUI qf Rights. This 
Dill contained the articles aboTe, as well as some others, and 
having received afterwards the roval assent^ became an act of par- 
liament, under the title of An Act declaring the Rights and Li 
beriiet qftke Subject y and settling the Succession of the Crown.— ^ A 
1 William and Mary, sess. 2. cap. 2. 

' The liberty of the press was, properly speaking, establishr 
'enly four years afterwards, in consequence of the refusal v,h'u 
the parliament made at that time to continue any longer the r 
strictions which had before been set upon it. 
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In almott all the ilttes of Eun^ Ibe wiS oC fibe 
l^rince holdi tfae. (ilace' ci law j and ctuRXNoii baa wodooi* 
roanded fhe mfitter of rigfat with the mattin* of ihcf» Ifaal'. 
their laaryen gencnlly kvbreaent the legiflatiye aiithorify, 
Its essentially attidbecf to toe chariicter of ldo||;| ' abd . ttt- 
plenitiide of hi&poweratodns to them tieceatanly toBoir 
from the verv deUnitioii of'fafa title. ' ' 

The £ogllih» placed in more ikrofirable drqomataiiGei^ 
havejadgol diffetedtly: 1}iey coald not belleYC that th^ 
destiny of mankind oaght to depend on a play of word«^ 
and on scholastic subtilties ; they have therefore annexed 
no other idea to tlie word kine, or roy, a word known also 
to their laws* than fhat which the Latins annexed to the 
word rear, and the northern nations to that ofcyning. 

In limiting therefore the power of their king» they have 
acted more consist^tly with#he elymQ]|ogy a^the word \ 
they have acted aWmore eoitsistentfy with'reaabn* in not 
leaving the laws to the disposal of the person who is 
already invested with the public power of the states that 
i% of him who, of all men, is most tempted to set himself 
above them. 

The basis of the English constitution, the capital prin<* 
ciple on which all others depend, is that the legislative 
power belongs to parliament alone; that is to say, the 
power of establishing laws, and of abrogating, changing, 
or explaining them. 

The constituent parts of parliament are the king, the 
house of lords, and the house of commons. 

The house of commons, otherwise the assembly of the 
representatives of the nation, is composed of the deputies 
of the different counties, each of which sends two; of the 
deputies, of certain towns, of which London, including 
Westminster and Southwark, sends eight,^other towns, 
two or one; and of the deputies of the universities of Ox- 
ford and Cambridge, each of which sends two. 



OF ENGJULND. 35 

Lastly, rince the act of union, Scotland sends forty-five 
depaties ; who^ added to those just mentioned, make up the 
nf hole number of five hundred and fifty-eight Those de- 
poties, though separately elected, do not solely represent 
the town or county that sends them, as is the case with 
the deputies of the united provinces of the Netherlands, 
or of the Swiss Cantons ; but, when they are once ad- 
mitted, diey represent the whole body of the nation. 

The qualifications required for being a member of the 
boose dT commons are» for representing a county, to be 
bom a subject of Great Britain, and to be possessed of a 
landed estate of six hundred pounds a year -, and of three 
hwidred, for representing a-town, or borough, 

TIk qualification required for being an elector in a 
county, lib to be possessed, in that county, of a freehold 
of forty fiiillings a year.* With regard to electors in 
towns or boroughs, they must be ft-eemen of them ; a word 
which now signifies certain qualifications expressed in the 
particular charters. 

When the king has determined to assemble a pariia- 
ment, he sends an order for that purpose to ttie lord chan- 
cellor, who^ after receiving the same, sends a writ under 
the great seal of England to the sheriff of every county, 
directing him to take the neoessary steps for the election 
of members for the county, and the towns and boroughs 
contained in it. Hiree days after the reception of the 
writ^ the sheriff must, in his turn, send his precept to the 
magistrates of towns and boroughs, to order them to make 
their election within eight days after the reception of ttie 
pi^ecept, giving four <lays notice of the same. And the 
sheriff himself must prooeed to the election for the county, 
not sooner than ten days after the receipt of the writ, nor 
later than sixteen. 

The principal precautions taken by the law, to insure 
the freedom of elections, are, that any candidate, who after 
the date of the writ, or even after the vacancy, shall have 
given entertainments to the electors of a place, or to any of 
ttiem, in order to his being elected, shall be incapable of 

* This freehold miut have been possessed by tbe elector ojoe 
whole year at least before tbe time of election, except it bas de- 
volved to him by inheritance^ by marriag^e, by a last wiH, or by 
promdtioa to an office. 
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gtftt, or prauiMB to gir^ any noMy^ onloyMait or 
i«fniidL to toy nytofy m Older to iolliiaM» Im voli^ k^ Oft 
well m tlie ▼oter hiwenlf, eholl be mnilwiaid to jmroL 
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Yoteand hold onyofioe to oByoorporatoMii lliefiMalt|r' 
bowers being raMrted to botb» or procwtog lfaeir|»>t 
demuityftHrt£sroi«niQftBee^ try iflftftrmriny tnar, iithiw 
offiBDder of tbe Mue ktod. 

It bas been Boraover eiltbliibed^ tbet noJofd^iCpwiii • 
ment^ or lord KenteMOilotft ooonty* bee eay rifbtto toiqRri 
fere to tbe Section of memben) tbet en^ oSJoar of ti|ii- 
exciie^ caetoeBib ICc wbo ibett praeome to lotenneddle ipi. 
eledioni^ bj toflaeactog eny Totor to giTeorwitUioldliii 
▼ot^ ehell mieit one bundred poondi^ end be djpMedto 
boldeny office. Lesti^» ell eoldien qqertored. to a piiioe 
wbere an ekction k to be nuMle^ moit niosre ftqm it^ at. 
least one day before Ibe eleetioo» to tbe dietapcO;pf tiio 
miles or more^ and ratorn not till one day alter tbe dec- . 
tioniefinkbed. 

. The boose of peeni^ or lords, is composed of tiie lords 
spiritual^ who are the archbishops of Canterbury and of 
York, and the twenty-four bishops j and of the lords 
temporal, whatever may be their respective titles, such aa 
dukes, marquises, earls, &c 

. Lastly, the king is the third constitutive part of parlia-. 
ment ; it is even he alone who can convoke it ; and he 
alone can dissolve, or prorogue it The effect of a dissolu- 
tion is, that from that moment the parliament completely 
ceases to exist j the conunission ffiven to the members by 
their constituents in at an end $ and whenever a new 
meeting of parliament shall hi4>pen, they must be elected 
anew. A prorogation is an adjoummeut to a term ap- 
pointed by the king j till which the existence of parlia- 
ment is simply interrupted, and the function of the de- 
puties suspended 

When the parliament meets, whether it be in virtue of 
a new summons, or whether, being composed of members 
formerly elected, it meets again at the expiration of the 
term to which it was prorogued, the kin^ either goes to it 
in person, invested with the insignia of his dignity, or ap- 
pomts proper persons to represent him on tnat occasion^ 
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and opens the session by laying before the parliament the 
slate of the pablic affairs, and inviting them to take them 
into consideration. This presence of the king^ either real 
or represented, is absolutely requisite, at a first meeting ; 
it is that which gives life to the legislative bodies, and puts 
them in action. 

The king having concluded his declaration, withdraws. 
The parliament, which then is legally intrusted with the 
care of the national concerns, enters upon its functions, and 
continues to exist till it is proroguea, or dissolved. The 
house of commons, and that of peers, assemble separately : 
the latter, under the presidence of the lord chancellor; the 
ibrmer, under that of their speaker : and both separately 
adjourn to such days as they respectively think proper to 
aj^point. « 

As each of the two houses has a negative on the propo- 
sitions made by the other, and there is, consequently, no 
danger of their encroaching on each other*s rights, nor on 
those of the king, who has likewise his negative upon them 
both, any question judged by them conducive to the public 
good, without exception, may be made the subject of their 
respective deliberations. Such are, for instance, new limi- 
tations or extensions to be given to the authority of the 
king ; the establishing of new laws, or making changes 
in tiiose already in being. Lastly, the different kinds of 
public provisions, or establishments, the various abuses of 
administration, and their remedies, become, in every ses- 
sk»n, the object of the attention of parliament. 

Here, however, an important observation must be made. 
All bills for grantiug money must have their beginning in 
the house of commons : the lords cannot take this object 
iuto their consideration but in consequence of a bill pre- 
sented to them by tlie latter ; and the commons have at 
all times been so anxiously tenacious of this privilege, that 
they never suffered the lords even to make any change in 
the money bills which they have sent to them, but they 
must simply and solely either accept or reject them 

This excepted, every member in each house may pro- 
pose whatever question he thinks proper. If, after being 
considered, the matter is found to deserve attention, the 
person who made the proposition, usually with some 
others adjoined to him, is desired to set it down in 
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writiiif. H ■ftnilfc ma^ coipiete dim iMiB % 4hft j j wi aj i 
aitionv earned in OeiiAraiMiT^ H; k «nft tollieiBlii» 
hooM^IMtiiMrwiy, JD^jwirtnfii, t«kft»lnte BBwM— 
tikm. IltiMolharhopwR^tliebaiLitnnitew^ 
any eflfecl; : if flM¥ am* l» i^ iiotliiB^ 
its complete wfabliMnnMifi bet the r^fii iMWifc - 

Wbaitbereltvai hmia^ptiuit nqwmimmeiUfib^idk^ 
patch, the Idugiwiallywaititm the epd of the ■fawMiBi^ 
at least till a c«t«iii w— iher of billa are ready Ibr li^ 
before he decla*ea^llill vofsl i^eaMire. When the tinala 
coiiie»thekiQg.tpeeto pariipment in the aanie atate wUii 
which he opmn it} andwhile he la aeatedom the tluoMw 
a ctork, who haa a liat nf the btOa, gi^ea or RAiaa^ aa ha 
read% the mfA ew ent . 

Whoi the royal aaKot is siven 'to a pabHc liill» the- 
derkaayiylf my/e «fM<» If tiie bill be a priTate bill* he 
aaya»; muimieamme U 0ti iitiri, . If Uie bul haa aiihaidiea 
ibri|s otjed^ hesays, k ray rymmtU sm Imfmr iit^yartt / 

does Boi. thiiik propor to assent to the bul» the dene 
say8» If ivy £mdms€m ; which is a mild way of giving a 
rdfiisaK 

It i% however, pretty singular, that the king of England 
should express himself in French in his parliament. This 
custom was introduced at the conquest,** and has been con* 
tinued, like other matters of form, which sometimes sub- 
sist for ages after the fubstance has been altered ; and 
judge Blackstone expresses himself, on this subjectt in the 
following words i-^** A badges it must be owned, (now the 
only one remaining) of conquest ; and which one would 
wiui to see fall into total oblivion, unless it be reserved 
as a solemn mfimaUo to remind us that our liberties are 
mortal, having once been destroyed by a foreign force.** 

When the king has declared his different intentionsi, he 
prorogues the parliament. Those bills which he has 
rejected, remain without force : those to which he has 

^ William the eoju|aeror added to the other changes he iatro- 

duced the abelition of the English lan^^uage in aU pvblie, as 

well as judicial^ tmnsaotions, and sahstituted to it the French 

t&at was apoke in his tine : hence the number of old French words 

that are met with in the style of tViA E.im[;V\%Vk \Kt)%. iKinekoal^ 

ander Edward lU, that the £ng\M\i laikgnAg^ >ift«^^ \A\)Rit%, 

eatabljabed ia the courts of justice. 
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sMentedy beoome the expression of theifvilt of the highest 
power acknowledged in England: they have the same 
iHnding force as the edits enr'&gistrU have in France,*^ and 
as thepop»2t«etto had in ancient Rome : in a word, they 
are laws. And, though each of the constituent parts of 
the parliament might, at first, have prevented the exist- 
ence of those laws, the united will of all the three is now 
necessary to repeal them. 



CHAP. V. 

OF THE EXECUTIVE POWER. 



When the parliament is prorogued or dissolved, it 
ceases to exist ; but its laws still continue to be in force : 
the king remains charged with the execution of them, and 
is supplied with the necessary power for that purpose. 

c They call in France, edits enrigiatris^ those edicts of the 
kiar which have been registered in the court of parliament. The 
wora parliament does not. however, express in France, as it does in 
England, the assembly or the estates of the kingdom. The French 
panemens are only courts of justice: that of Paris, which has the 
superintendence over all those established in the provinces, was 
instituted in the same manner^ and for the same purposes, as the 
mUarmsyvBi afterwards in England, viz. for the administration 
of public justice, and for deciding the differences between the king 
ana his barons : it was in consequence of the judgments passed 
by that court, that the king proceeded to seize the dominions of 
the several lords or princes^ and when he was able to effect this, 
united them to the crown. The parliament of Paris, as do the 
other courts of law, ground its judgments upon the edits or or- 
donnances of the king, when it has once registered them. When 
those ordonnances are looked upon as grievous to the subject, the 
parliament refuses to register tnem : but this they do not from any 
pretension they have to a share in the legislative authority : they 
only object that the^ are not satisfied that the ordon nance oefore 
them is really the will of the king, and then proceed to make re- 
monstrances against it : sometimes the kinp^ defers to these ; or, if 
he is resolved to put an end to all opposition, he comes in person 
into the parliament, there holds what they caVV uu lit de Wstke^ 
deelarettbat the ordonnance before them ii acU\a\\\ V»N4^^ wv\ 
«nfe/v the proper oScer to register it. 

£2 
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■It ii^ homentf *fe be observed that; though m Mi poli^ 
tical capacity of one of the coiiititaent parti of the PvlhH 
ment; mat i% with regard to the share aDoCted to nfaii of 
|he legislatiTe aathority, the kiDg is undoobtedly aove* 
reign, and only needs allege his will wlien he jgives or 
reftises his assent to the Inlls presented to htei | yefiTint the 
exercise of his powers of government; he Is iio more thas 
a magistrate^ and the laws; wli^her those that existed 
before him^ or those to which, by his assent; he has given 
being, most direct his conduct, and -bind him equaHy with 
his subiectB. 

L The first pmogatiTe of the king^ in his capacity of 
^M^magMnfa^ ha. for it. olvect the admiDMntioa 
ofjusaoei 

I. He is the source of all judicial power in the atate; 
he is the chtef of ail the courts of law, and the judgea 
are'oilly his substitutes ; every thing is trraaacted in his 
name} ttiejudsments must be with his seal, and are^ exe- 
cuted by Us oAsers. 

12. By a flctioa of the law, he is looked upon aa the 
univera«] proprietor of the kingdom; he is in conse- 
quence deemed ctirectly concerned in all ofifences; and for 
that reason prosecutions are to be carried on in his name 
fn the courts of law. 

3. He can pardon offences, that is, remit the punish- 
ment that has been awarded in consequence of his prose- 
cntion. 

II. The second prerogative of the king is, to be the 
fountain of honour; that is; the distributor of titles and 
dignities : he creates the peers of the realm, as well as 
bestows the different degrees of inferior nobility. He more- 
over disposes of the different offices, either in the courts of 
law, or elsewhere. 

III.' The king is the superintendent of commerce ; he 
has the prerogative of regulating weights and measures ; 
he alone can coin money, and can give a currency to 
foreign coin. 

I V. He is the supreme head of the church. In this capa- 
city, he appoints the bishops, and the two archbishops; 
and he alone can convene the assembly of the clergy. This 
assembly is formed in England, on the model of the parlia- 
ment; the bishops form the upper house; deputies from 
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the diocesesy and from the several chapters, form the lower 
house : the assent of the king is likewise necessary to the 
yalidity of their acts, or canons ; and the king can pro* 
rogae, or dissolve, the convocation. 

V. He is, in right of his crown, the generalissimo of 
all sea or land forces whatever; he alone can levy 
troops, equip fleets, build fortresses, and fills all the posts 
in them. 

VI. He is, with regard to foreign nations, the repre- 
scbtatiye, and the depositary, of all the power and col- 
lective majesty of the nation ; he sends and receives ambas- 
sadors; he contracts alliances ; and has the prerogative 
of declaring war, and of making peace, on whatever con- 
ditions he winks proper. 

VIL In fine^ what seems to carry so many powers to 
the heiglit, is its being a fundamental maxim, that the 
king can do no wrong ; which does not signify, however, 
that the king has not the power of doing ill, or, as it was 
pretended by certain persons in more ancient times, that 
every thing he did was lawful ; but that he is above the 
reacn of all courts of law whatever, and that his person is 
sacred and inviolable. 



CHAP. VL 

THE BOUNDARIES WHICH THE CONSTITUTION HAS SET 
TO THE aOYAL PREROGATIVE. 



In reading the foregoing enumeration of the powers 
with which the laws of England have intrusted the king, 
we are at a loss to reconcile them with the idea of a 
monarchy, which, we are told, is limited. The king not 
only unites in himself all the branches of the executive 
power ; he not only disposes, without controul, of the 
whole military power in the state ; but he is moreover, it 
seems, the master of the law itself, since be calls up and 
dismisses, at his will, the legislative bodies. We find 
him theiWore, at first sight, invested with all the pre- 
rogatives that ever were claimed by the most absolute 
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irchs ; and we arc at a loss to find tliat liberty which 
ii^nglish seem so confident they possess, 
ut Uie representatives of the people still have, and that 
tying enough, they still have in their own hands, now 
t the constitution is fully established, the same power- 
weapon which has enabled their ancestors to e^blish 
It is still from their liberality alone that the king can 
>tain subsidies ; and in these days, when every thins is 
ted by pecuniary estimation, in these days when gold is 
ccome the great moving spring of afiairs, it may be safely 
ffirmcd, that he who depends on the will of other men, witn 
egard to so important an article, is, whatever his power 
nav be in other respects, in a state of real dependence. 

This is the case of the king of England. He has in that 
capacity, and without the grant of his people, scarcely any 
revenue. A few hereditary duties on the exportation of 
wool, (which, since the establishment of manufactures, are 
become tacitly extinguished) a branch of the excise, which, 
under Charles the second, was annexed to the crown as an 
indemnification for the military services it gave up, and 
which, under George the first, has been fixed to seven 
thousand pounds, a duty of two shilliiigs on every ton of 
wine imported, the wrecks of ships of which the owners 
remain unknown, whales and sturgeons thrown on the 
coast, swans swimming on public rivers, and a few other 
feudal relics, now compose the whole appropriated revenue 
of the king, and arc all that remains of the ancient inheri- 
tance of the crown. 

The king of England, therefore, has the prerogative of 
commanding armies, and e(|uipping fleets — but without 
the concurrence of his parliament he cannot maintaii? 
them. He c:an bestow places and emoluments — but with 
out his parliament he cannot pay the salaries attendin; 
on them. He can dei'lare war, but without his parli; 
iiient it is impossible for him to carry it on. in a wor 
the royal prerogative, destitute, as it is, of the power 
imposing taxes, is like a vast body wliich cannot of its« 
atMroniplish its motions; or, if you will, it is like a si 
completely equipinnl, but from whicli the parliament c 
at pleasure draw otf the water, and leave it a-ground 
and also set it again afloat by granting subsidies. 
And indeed we see, tliat, since the establishment of 
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right of the representatives of the people, to grant, or 
refuse, subsidies to the crown, their other privileges have 
been continually increasing. Though these representa- 
tives were not, in the beginning, admitted into parliament 
but upon the most disadvantageous terms, yet they soon 
found means, by joining petitions to their money-bills, to 
have a share in framing those laws by which they were 
io future to be governed ; and this method of proceeding, 
whicli at first was only tolerated by the king, they after- 
wards converted into a right, by declaring, under Henry 
the fourth, that they would not, thenceforward, come to 
any resolutions with regard to subsidies, before the king 
had given a precise answer to their petitions. 

In subsequent times we see the commons continually 
successful, by their exertions of the same privilege, in their 
endeavours to lop off the despotic powers which still made 
a part of the regal prero^tive. Whenever abuses of 
power had taken place, which they were seriously de- 
termined to correct, ** they made grievances and supplies,'* 
to use the expression of sir Thomas Wentwortb, ** go 
hand in hand together," which always produced the re- 
dress of them. And in general, when a bill, in conse- 
quence of its being judged by the commons essential to the 
public welfare, has been joined by them to a money-bill, 
it has seldom &iled to pass in that agreeable company.*^ 

*■ In mentioning the forcible use which the cominoDS have at 
times made of tneir power of grantin? subsidies, by joiiiiajg* 
provisions of a different nature to bills tnat had grants for their 
object, I only mean to shew the ^reat efficiency <»f that power, 
wnicb was the subject of this chapter, without pretending to say 
any thing as to the propriety of the measure. The house of lords 
have even found it necessary (which confirms what is said here) to 




been nMde a standing order of their house, to reject any bill what»* 
soever to which a money-bill has been tacked. 



J 



P^^^^^^^P"^^^^^^"^^^^«iP?^^ii»PPiP^'^Wi| 



« • ™<.™™n* 



CHAP, vn. 

TBB BAKK BUBJKOV C'OVTIMVBII. 



But tfab force of tiie prerogative of the ooBunooik 
and the fiieility with which- it ionay be exerted* however 
neoessary tiiey may have been for the flrrt ertabtishmeiit 
of the coii8titiitioii» nuglit orove too considaable at pre^ 
•entt when it is requisile only to sopport it There night 
be the danger, thal^ if the parliament ahonld ever enrC 
thdr privil^ to its full extent^ the prince^ reduced to 
despair, minit resort to fotal extremities ^ or that the con- 
stitution, which sobsists only by Yirtue w its eifiiilibriimi^ 
might in the end be subverted. 

Indeed this is a case which the prudence of parliament 
has foreseen. Tliey have, hi this respect, imposed laws 
upon themselves ^ and without touching their prerogative 
itself, they moderated the exercise of it. A custoni Yiss 
for a long time prevailed, at the begiuning of every reign, 
and in the kind of overiSowhig of affection which takes 
place between a king and his first parliament, to grant the 
king a revenue for his life j a provision which, with respect 
to the great exertions of his power, does not abridge the in- 
fluence of the commons, but yet puts him in a coudition to 
support the dignity of the crown, and affords him, who is 
the first magistrate in the nation, that independence which 
the laws insure also to those magistrates who are parti-; 
cularly intrusted with the administration of justice.* 

This conduct of the parliament provides an admirable 
remedy for the accidental disorders of the state. For 

* The twelve jadgeis.— Their commissions, wliich in former 
times were often g-iven them durante bene pladtoy must now al- 
ways ''be mode quamdieu se bene gesserint, and their salaries 
ascertained : but upon an address of both houses it may be lawfal 
to remove tnem.^' Seat. 13 W.. III. c. 2. In the first year of the 
reign of his present majesty, it has been moreover enacted, that 
the commissions of the iu^es shall continue in force, notwith- 
standing the demise of the kin^; which has prevented tneir bein^ 
dependent, with regard to their continuation in office, on the heir 
apparent. 
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though, by the wise distribution of the powers of goFern- 
meuty great usurpations are become in a manner imprac- 
ttcable, nevertheless it is impossible but that, in conse- 
quence of the continnaly though silent efforts of the execu- 
tive power to extend itself abuses will at length slide in. 
But here the powers, wisely kept in reserve by the par- 
liament, affora the means of remedying them. At the 
end of each reini, the civil list, and consequently that 
kind of independence which it procured, are at an end. 
The successor finds a throne, a sceptre, and a crown ; but 
he finds neither power, nor even digpiity ; and before a 
real possession of all these is given him, the parliament 
have it in their power to take a thorough review of the 
states as well as correct the several abuses that may have 
crept in during the preceding reign ; and thus the consti- 
tution may be brought back to its first principles. 

England, therefore^ by this means, enjoys a very great 
advantage, and one that all free states have sought to 
procure for themselves ; I mean that of a periodical re* 
Ibrmation. But the expedients which legislators have 
contrived for this purpose in other countries, have always^ 
when attempted to be reduced into practice, been found to 
be productive of the most fatal consequences. The laws 
which were made in Rome, to restore that equality which 
is the essence of a democratical government, were always 
fbnnd impracticable: the attempt alone endangered the 
overthrow of the republic ; and the expedient, which the 
Florentines called ripigliar il itatot proved nowise happier 
in its consequences. This was because all those difi^rent 
remedies were destroyed beforehand, by the very evils 
they were meant to cure ; and the greater the abuses were^ 
the more impossible it was to correct them. 

But the means of reformation which the parliament of 
England has taken care to reserve to itself is the more 
cffiectoal, as it goes less directly to its end. It does not 
oppose the usurpations of prerogative, as it were, in 
front — it does not encounter it in the middle of its career, 
and in the fullest flight of its exertion : but it goes in 
search of it to its source, and to the principle of its action. 
It does not endeavour forcibly to overthrow it j it only 
enervates its springs. 
What increases still more the mildness of the operation. 
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ity that it » ooly to be fcppllBd tD th* amriMtioiHi thmt* 
aelTe% and panes l^» what would be int waon Ibrmidabfe 
to eacoanter* the oMinacy and pride of Hm vmipenk 

Every thing is trauactad wim a new aoireraign^ who^ 
till thdD» has had oo «hare in public. mSBtitn, and hi* 
taken no step wl^idi he may coMoeife hinsrif obliged .Ifc 
honour to sufmoit. In flne^ tiwy do not wrest fiEoaa hlj|| 
whatthegooaofthestate requires he shoold give «p: lat 
Jumself nukes die sacrifice. - , 

The truth <tf all. tiiese observations isrenmlnblyc^B^ 
finned by the events that Mlowed the reigu of tttt'tn* 
last Henries. Every barrier that p rotected the people 
iinunsttlieeieiflNions of power baa been bMke throng 
IHie parKamenl^ in their terror, had even enacti^ nat 
proclamations^ thist is the will of the kin|^ riiould have 
the force of laws.^ The constitutkm seemed to be quite, 
undone. Ye<^ on the fint opportunity affixded by a new * 
reign, liberty began to make again its appearance^* And 
w^n the nation, at length recovered from its long si^ 
pinenei% bad, at the aocenon of Charles the fint^ another 
opportunity <^adiange of sovereign, that enorinons masi ( 
of abases, which had been accumulating, or gaining 
strength, during five successive reigns, was removed, and 
the ancient laws were restored. 

To which add, that this second reformation, whidi was 
so extensive in its effects, and might be called a new 
creation of the constitution, was accomplished without 
producing the least convulsion. Charies the first, in the 
same manner as Edward had done in former times/ 
assented to every regulation that was passed j and vrhat- 
ever reluctance he might at first manifiest, yet the act 
called the petition ol||right^ as well as that which after- 
wards compleated the work, received the royal sanction 
without Uoodshed* 

t> Stat. 31 Hen. y III. cbsp. 8. 




tioned, ^repealed in the beginning of the reign of Edwara VI. 

'^ Or, which is equally in pointy the duke of Somerset bit 
anc/e, who was the regent of the kiuf^woi^ u»ii«t ^^ tAmo of 
protector. 
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It is truef great misfortii^Des followed ; but they were 
the effects of particular circumstances. During the time 
which preceded the reign of the Tudors, the nature and 
extent of regal authority having never been accurately 
defined, the exorbitant power of the princes of that honae 
had gradually introduced political prejudices of even an 
extravagant kind : those prejudices, having had a hundred 
and fifty years to take root» could not be shaken off but 
by a kind of general convulsion ; the agitation continued 
after the action, and was carried to excess by the religious 
qiiarreb which arose at that time. 



CHAP. VIIL 

MBW RESTRICTIONS. 



The commons, howiever, have not entirely relied on 
the advantages of the great prerogative with which the 
constitution has intrusted them. 

Though this prerogative is, in a manner, out of danger 
of an immediate attack, they have nevertheless shewn at 
all times the greatest jealousy on its account They never 
suffer, as we have observed before, a money-bill to begin 
any where but with themselves; and any alteration that 
may be made in it, in the other house, is sure to be re* 
jected. If the commons had not most strictly reserved to 
themselves the exercise of a prerogative on which their 
very existence depends, the whole might at length have 
tUfldea into that other body which Siey had suffered to 
share in it equally with them. If any other persons be- 
tides the representatives of the people^ had had a right to 
make an offer of the produce of the labour of the people, 
the executive power would soon have forgot, that it only 
exists for the advantage of the public.*^ 

<^ As the crown has the undispnted prerogative of assenting to, 
aad dissenting from, what bitis it thinks proper, as well as of 
convening^ proro^ninf, and dissolving, the faruament^vtV^^^^^T 
it pJeasetf the Jotter &re tut assuFance of naviu^ b. t«^t^ ^v\. 
to tbeir biUs, or even of being allowed to assembVe^A^uV viW\\av; 
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Besidei^ thoogfa this prerogitire has of itiei( we may 
say, an irretutilMe effiGieBcy, the parKament has negleded 
noMng that may increase i^ or at least the ftdlity of Ms 
exercise; and though tiiey hare allowed the seneralpie^ 
rogatives of the sovereign to remain nndinutec^ they haie 
in several cases endicaToared to restrain toe nse be might 
make of them, by entering with him into divers ezpra» 
and solemn conventioos for that purpose.^ 

Thus the king is indisputably invested with the esd»^ 
sive right of assembling parliaments; yet he mnst assem 
Ue one» at least once in three jeun ; and this oUkatioa 
on the king^ which was, we nnd, insisted npoo by tin : 
peoi^ in very earl^ times» has iieen since oonflnned by an 
act passed in tiie sixteenth year of the reign d Charies 
the second. 

Moreover, as the most fatal consequences might ensues 

result from the need the crown stands in of their assistance: the 
daneer. in that respect, is even greater for the commons than for 
the lords, who enjoy a dignity which is hereditary, as well as 
inherent to their persons, and form a permanent hody in the 
state ^ whereas the commons cnmpleatly vanish, whenever a diS' 
solution takes place : there is, therefore, no exaggeration in what 
has been said anove, that their very being depends on their power 
of granting subsidies to the crown. 

Moved by these considerations, and no doubt b^ a sense of their 
dut^ towards their constituents, to whom this rigfht of taxation 
originally belongs, the house of commons have at all times been 
very careful lest precedents should be established, which might, 
in the most distant manner, tend to weaken that rig^ht. Hence 
the warmth, 1 might say the resentment, with which they have 
always rejected even the amendments proposed by the lords in 
their money bills. The lords however nave not ?iven up their 
pretension to make such amendments ; and it is only by the vigi- 
lance and constant pre-determination of the commons to reject iJI 
alterations whatever made in their money billsj without even ex- 
amining them, that this pretension of the lords is reduced to be an 
useless, and only dormant, claim. The first instance of a misun- 
derstanding between the two houses, on that account, was in the 
year 167] : and the reader may see at length, in vol. 1. of the 
Debates qf the House qf Commons^ the reasons that were at that 
time alleged on both sides 

^ Laws made to bind such powers in a state, as have no superior 
power by which they may be legally compelled to the execution 
oi them, (for instance, the crown^ as circnmstanced in £ngland») 
are nothing more than conventioBSy or treaties, made with the 
hody of the people. 
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if laws which might most materially affect public libertVr 
cooid be enacted in parliaments abruptly and imperfectly 
summonedy it has been established tiiat the writs for as- 
senibiiug a parliament must be issued forty days at least 
before the jQrst meeting of it. Upon the same principle it 
has also been enacted, that the king cannot abridge the- 
tenn he has once fixed for a prorogation, except in the 
two following cases, yiz. of a rebellion, or oi imminent 
danger of a foreign invasion; in bolii which cases- a four- 
teen day« notice must be given.*^ 

Again, the king is the head of the church ; but he can 
ndtfaer adter the established religion, or call individuals to 
an aooouut for their religious opinions.*^ He cannot even- 
profess the 'religion which the legislature has particulariy 
forbidden ; and the pnnce who sliould profess it, is de- 
clared incapable of inheriting, possessing, or enjoying, the 
crown of these kingdoms.*' 

The king is tiie first magistrate ; but he can make no^ 
change in uie maxims and forms consecrated by law or 
custom: he cannot even influence, in any case whatever, 
the decision of causes between subject and subject ; and' 
James the first, assisting at the tria^ of a cause, was re- 
minded by the judge, that he could deliver no opinion.' 
Lastly, though crimes are prosecuted in his name, he 
cannot refuse to lend it to any particular persons who have 
complaints to prefer. 

The king has the privilege of coining money ; but he' 
cannot alter the standard. 

The king has the power of pardoning ofienders^ but 
he cannot exempt them from making a compensation to 

c Stat. 90 G«o. II. c. 35. 

<^ The convocation, or assembly of the clergy,, of which the 



kinif is the head, can only regulate such affairs as are merely 
cccfetiastical : they cannot touch the laws, customs, and statutes, 
of the kinedom. — Stat. 25 Hen. VIII. c. ig. 

• 1 Will, and M. stat. 3. c. 2. 

f These principles have since been made an express article of 



ao act of jmrliament ', the same which abolished the star-chamber. 
'' Be it likewise declared and enacted, by the authority of thi* 
present parliament, that neither his inajest'y, nor his privy 
coancil, have, or ought toi have, any jurisdiction, power, or 
authority, to examine or dnigmlBla question, determine or dispose 
•f the lands, tenements, gMw- or enattels, of any of the subjects 
ofthis kingdom.''— Stat. A-lftJCh.^. cap. lo. ^ lO. 

F 
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the ptrties i^jared. U if eveo establnhed by 1«w» that^ 
in a CMMtd murder, the widow* or next heir* shall Iwie 
a right to prosectttis' the murderer} and the king's pardon* 
whether it preceded the sentenGe paned in coi»eqiienca 
of yuch proeecutlon, or whether it be granted after J* i 
caniiot have any effect' 

The king has the mihtary power; bat still* with leqieof 
..to thifl^ he is not absolute. It is troe^ in regard to the sea- 



i 



ibrces* as there is in them this inestimable advanti^e^ that 
they cannot be turned against the liberty of die natioa^^ 
at tMApme time that tiiey are the stuest bolwark of the 
island^Jhe kins may keep them as he thinks pioper } wmk i 
in this|B|aGt he lies only under the general restraint- of- 
uipl^ing"^* parUament, to obtain the means of doing it 
But m regard to laud fimrcei^ as they may become an im-. 
mediate weapon in the hands cf power, for throwing 
down all the barriers of public liberty, the king cannot' 
nii^e them without the consent of parliament The guards 
of Charles the second were declared anti-constitutional ; ** 
aud James's army was oue of the causes of bis being at 
leugth dethroned.* 

Ill Ihese times, however, when it is become a custom 
with princes to keep those numerous armies which senre 
OS a pretext and means of oppressing the people, a state 
that would maintain its independence^ is obliged, in great 
measure, to do the same. The parliament has therefore 
thought proper to establish a standiug body of troops, 
which amounts to about thirty thousand men, of which 
the king has the command. 

Buf this army is only established for one year; at the 
end of that terra, it is, unless re-established, to be ipso facto 
disbanded; and as the question which theu lies ft>efore 
parliament, is not, whether the army shall be dissolved^ 
but whether itshail be established anew, as if it had never 
existed, any oue of the three branches of the l^islature 
may, by its dissent, hinder its continuance. 

« The method of prosecntion mentioned here, is called an a p. 

peal ; it mast be sned withta a year and a day after the eompletioa 

of the orime. 
i> He bad carried them to thaJMnhmf foar thoqiaBd men^ 
* A new •anotion has been ol^^^^HNM^a restrictioB, in the 

sixth article of the bill of rigfl^^^^Kding army, widumt tho' 

eonMCBt of parliament, is ^flPlVflHB^ 
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en, the funds for the payment of this body of 
ire to be raised by taxes that ne^er are established 
? than one year^*^ and it becomes likewise neces* 
the end of this term, again to establish them.' In 
, this instrument of defence, which the circum- 
of modem times have caused to be judged neces- 
eing capable, on the other hand, of being apphed 
most dangerous purposes, has been joined to the 
' only a slender thread, the knot of which may be 
on the first appearance of danger.™ 
hese laws which hmit the king's authority, would 
themselves, have been sufiicient. As they are, 
1, only intellectual barriers, which it h- possible 
i king might not at all times respect^ as the check 
lie commons have on his proceedings, by a refusal 
idies, affects too much the whole state, to be ex- 
B every particular abuse of his power; and lastly, 
this means might in some degree be eluded, either 
iking the promises which have procured subsidies^ 
pplying them to uses different from those for which 
*re appointed, the constitution has besides supplied 
imous with a means of inmiediate opposition to the 
iuct of government, by giving them a right to 
h the ministers. 

i land tax, and malt t^L. 

also necessary that the parliament, when they renew the 
■d the Mutiny Acty should authorise the different courts 
to punish mifitary offences, and desertion. It can there- 
ise the king c?en the necessary power of miltlary dis- 

these laws, or rather conveutions, between king and 
1 shall add here the oath which the king takes at bis coro- 
a compact which, if it cannot have the same precision as 
I we have related above, yet in a manner comprehends 
. and has the farther advantage of being declared with 
lemnity. 

9 archbishop or bithop shall sayy Will you solemnly promise 
ar to govern the people of this kingtjom of England, and 
inions thereto belonging, according to the statutes in par- 
agreed on, and the laws and customs of the same ?— rA« 
qneen shall say y 1 solemnly promise so to do. 
:hbisbop or bUhop. Will ^ou to your power cause law and 
in mercy, to be ezM|||d mall your judgments J^-^King or 
I will. t^. 

rkbiihop or bishop, ^Nnu jim to the utmost of your ppwer 

Ft 
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It is true, the king himself cannot be arraigoed before 
judges ; because, if there were any that coidd pass sen" 
iriice upon him, it' would be they, and not he, who murt 
finally possess the executive power: but, on the other 
hand, the king cannot act without miniiters ; it is there* 
lore those ministers, that is, those indispennafale inatnt- 
ments, whom they attack. 

If, for example, tlie public money haa been employed 
in a manner contrary to the declared ifitention of thoae 
i^lio granted it, an impeachment may be bcouglit Bgainit 
iJtose who had the management of it. If any abuse of 
4K>wer iH committed, or, m general, any thing doee oon* 
irary to the puUic weal, they prosecute those who hafc 
t>eeii either the ineftrumeats, or the advisers of the me** 
•ure.° 

But who shall be the judges to decide in such a caose^ ' 
What tribunal will flatter itself, that it can give mn war 
partial decision, when it riiall see presented at its iiar the 
government itself as the accused, mmI the Teprcseatativcs 
«f the peoj^ as the accusers? 

It is before the house of peers tirat tthe law has diroctsl 
the commons to carry their accHsation ; that is, before 
judges whose dignity, on the one hand, cendcre them in^ 
dependent, and who, on the other, have a great honour 
to support in that awful function where they have all the 
nation for spectators of their copdnct. 

When the impeachment is brought to the lords* thev 
commonly order the person accused to be impritooed* 
On the day appointed, the deputaes of the house of fWf^ 
mons, with the person impeached, make their appeav^ 

narintain the laws of God, the true profession of the gospcA, ^^^^ 
the protestent reformed religion established by the Taw ? A.«»* 
ivill you prieserve unto the bishoj^s and clergy of this realm, *^^ 
to the churches committed to their charge, all such rights *'*^ 
privileges as by law do or shall appertain unto them, or anjf ^ 
them ? — King or queen. AH this I promise to do, . 

** After this the king or queen ^ layinfr his or her hand upon »^ 
holy gospels, sJtjall say. The things which 1 have hereiiefore P*^ 
mised- 1 will perform and ke^ : so help jne God. And tken sk ^'** 
ki^ the book." 

n It was upon these pr,inciplep that the coaiiaonf, in the hegB ^ 
ning of this century, impeached tM wl of Oxford, wiio had ^^TT 
,y/sed the treaty of partition, aad th|i lord chaoGe)U>r Somers, ir B^ 
Aad aiHxed the great seal to ii. 
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wave: the impeachment is read in his pit*sence; counsel 
are allowed him, as well as time to prepare for his de- 
fence ; and at the expiration of this term, the trial goes 
on from day to day, with open doors, and every thing is 
commnoicated in print to the public. 

But whatever advantage the law grants to the person 
impeached for his j unification, it is from the intrinsic me- 
rits of his conduct that he must draw his arguments and 
pTOO&. It would be of no service to him, in order to jus- 
tify a criminal conduct, to allege the commands of the so- 
vereign; or, pleading guilty with respect to the measures 
imputed to him, to produce the royal pardon.^ It is 
tLgaiust the administration itself that the impeachment is 
carried on ; it should therefore by no means interfere : the 
king can neither stop nor suspend its course, but is forced 
to behold, as an inactive spectator, the discovery of the 
share which he may himself have had in the illegal pro- 
ceedings of his servants, and to hear his own sentence in 
. the condemnation of his ministers. 

An admirable expedient! which, by removing and pu- 
g nishing corrupt ministers, affords an immediate remedy 
I for the evils of the state, and strongly marks out the bounds 
within which power ought to be confined ; which takes 
away the scandal of guilt and authority united, and calms 
[ the people by a great and awful act of justice: an expe- 
dient, in that respect especially, so highly useful, that ijt 
K to the want of the like, that Machiavel attributes the 
"^io of his republic. 

** This poiot in ancient times was far from being clearly set- 
U*^ Id the year 1678, the commons haviug* impeached the earl 
inDaDby, he pleaded the king^s pardon in bar to that impeacb- 
■CQt: ?reat altercations ensued on that subject, which were ter- 
minated by the dissolution of that parliament. It has been since 
JjBacted, Stat. 12 and 13 W. 111. c. q. << that no pardon under 
ll'* (Treat seal can be pleaded in bar to an impeachment by the 
°oiiie of commons." 

I once asked a gentleman very learned in the laws of this coun- 
vJi if the king could remit the punishment of a man condemned 
'B conseaoence of an impeachment of the house of commons ; he 
JlH^werea me — tbctories will tell yontheking can, and the wbis:s, 
'>< cannot. But it is not perhaps very material that the question 
tiuHild be decided : the s^reat public ends are attained when a cor- 
[Bpt Buinister is removed with disgrace, and the whole system of 
'* prooeediogs unveiled to the public eye. 

F 3 
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Bill «ll Umm geacnl pfecaoMons to wcore tli€ 
flw iw^ifiaaif^ tJuit ia, tfaoie qf the natioa iteel 
tfie«4QN#4>f>theffxeciitiYe iM>]wer» would be v« 
mntitffBn ^bep^jffiB r^amoed je^pq^ed to Ahep 
unable openly to attacA^, yn^/uifmSB^ tp itf^ 

lff^Ye9,Unn^kM,^it warp, a pen^ immiU,it: 
fiujl^uridiiig tlpe upe pranigatiFeiy gain air efitt^ 
«pf^etH9cs bv p^RiBif^ ana alfcxitlu^ by ^» 

.: j|)«t tfre Ifwa w)iK^ *o ^^inaily jwrpnde for i 
^die piBppW pnmde bo Ifesf for tfiat of Mi^ 
■r^eittier /tif ^ baiuiir of Wfi^ fMr that of 4lie i 
llil^ 4U« ffot Imh»FQ itt Eoflaiidy ieitber tboai 
9lffk» wbo ai« flwayy i)0a4y to dpd those ^qill 
llie WAntonoe98 of ambttioii points out, nor the 
in^n^oiunent^ which are, in other countries, 
expedients of ^ovenun^ent As the forms and n: 
the courts of justice are strictly prescribed, and 
diyidual has an iavariable right to be judged ace 
laWy he nay obey without fear the dictates of p 
^ue- Andy what crowns sdl these precautions, is 
A/undameota> paaxiw, ** That the freedom of spt 
4^ates and proceedings in parliament, ought 
iqipeacl]^ or question^ in any court or place oi 

The legislators, on tipe other hand, have not fo 
interest, as well as fear, may impose silence on di 
prevent its effects, it has been enacted, that all 
eooeemed in the management of any taxes creai 
169^ commissioners of prizes^ navy, victualling-o 
comptrollers of the army accounts^ agents for re 
Ijie clerks in the different offices of the revenue, 
aons tbajt hold any new office under the crown 
fliace 1705» or having a pension under the crowi 
pleasure, or for any term of years, are incapable 
elected members. Besides^ tI any member accep 
fice under the crown* except it foe an officer in 1 
or navy qcoeptiaff a new commissipn, his seat 
void } tliouf^ auch member ia capable of beiug re- 

Sudi are the precautions hitherto taken by th 
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tors for prerentiDg the andue influence of die great pre- 
rogative €i disposing c/( rewards aod places \ precautions 
wbicfa have been successively taken, according as circum- 
stances have shewn them to be necessary ; and which we 
may thence suppose^ are owing to causes powerful enough 
to produce the estiblMiment of new ones, wlienever cir- 
cumstances shall poliit out the necessity of tliem.'i 



CHAP. IX. 

or PRIVATE LIBERTY^ OR TH8 LIBERTY OW INDIVI- 
DUALS. 



We have hitherto only treated of general liberty, 
that is, of the rights of the nation as a nation, and of its 
share in the government It now remains that we should 
.treat particularly of a thing without which this general 
liberty, being al^lutely frustrated in its obiect, would be 
^ly a matter of ostentation, and even could not long sub- 
wtj I mean the liberty of individuals. 

Private Kberty, according to the division of the English 
lawyers, cx>nsist^ first, of the right of property, that is, of 
^ right of enjoying exclusively the gifts of fortune, and 

^ Nothing can be a better proof of the efficacy of the caotes 
J^t pro^uee the liberty of tbe En^ish, and which will be ex- 
^iie4 hereafter, than thoie victones which the parliament from 
ti«e Co tine gaioe over itself, and in which the members, forget. 
'"iS[all riews of private ambition, only think of their interest as 
•nb|ect8. 

oioce this was first written, nn excellent ref«lation bos been 
^de for the decision of controverted elections. Formerly the 
^'^'^ decided them in a very summary manner, and the wit. 
7^y« were not examined upon oath. But, by an act passed this 
J^iOAy th^ decision is now to be left to a jury, or committee, of 
"'^^eii aiembers, formed in the followino manner. Out of the 
"".^■ubers present, who must not be less tnan one hundred, forty- 



^ • are drawn by lots : out of these, each candidate strikes off 

•Sf ^(crnately, till there remain only thirteen, who, with two 

ijj^rt^ named out of the whole honse, one bv each candidate, are 

^ "^M^ II10 committee : in order to secure the necessary number 

fii^ ^«ndred members, all o^her basioess in the house is to be 

I^Oded^ till tbe above operations are completed. 
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le yariont fniiti of oiie*t indiMlry. Secondly, of jtl 
t of pmonal leeiirity. Thirdly, of the looD-nioti 
Ity, talpDg the word liberty is iti BMNPe eooflw 
le. 

Inch of theie rtgfat[^ lay again the Eof^Krii kwyen^ 
erent in the person of every Kngiiihnian; they are i 
a asaninhentance^andhecannotbedeprivadofthe^ 
t by virtne of a sentence passed accoiding to the fan 
the land. And indeed, as this ri^ of inheritanoe 
q[>ressed in English by one word, hiith-righ^ te^MH 
i that which expresses the king^s tide to &e cmri^ 
.aS| in times of oppreanon, been often opposed to hisBi I 
I, rifffat donbtlesB of a less extent, bat of a aanctkm eip 
:o that of his own. ■ ;, 

One of the principal effects of the riglit of property j 
thatthe king can take fWmi hissnl^ectsnopartof whaitiH 
p o ss es s; he most wait tin they themsehFes grant H hla 
and this righl^ whidH ** we have seen befim^ h^ br i 
consequences, the bulwark that protects aXi the ouei 
has moreover the ifiMffMiiiiatj* effect of preventing one 
the chief causes of lyprcssion. 

In regard to the attempts to which the right of pi 
perty might be exposed nrom one individual to another 
believe I shall have said every thing, when I have i 
served, that there is no man in England who can opp 
the irresistible power of the laws; that, as the juo 
cannot be deprived of their employments but on an ai 
sation by parliament, the effect of interest with the s 
reign, or with those who approach his person, can scai 
influence their decisions; that, as the judges thems 
have no power to pass sentence, till the matter of fax 
been settled by men nominated, we may almost sa 
the common dnioe of the parties,^ all private view; 
consequently all respect of persons, are banished fro 
courts of justice. However, that nothing may be 
ing which may help to throw light ou the subject 
undertaken to treat, I shall relate, in genera], what 
law in civil matters, that has taken place in Englai 
When the Pandects were found at Amalphi, the 
who were then the only men that were able to uni 

*■ Owing to the extensiTe right of challenginfl^ jarjrsiK 
is allowed to every person brought to his trial, tboiigf 
queatly used. 
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I9 did -not neglect tkat ofqiofflunity lef fnctioMiiig the 
ence they luM^alneady <Ait:aMied» aiMl caused tliem to 
eceiJPed at . IflK ^raster part .of Esrope. Enf^mad, 
'h was deatined to»bave aomisrfstulikm-M dtfierent froni 
of «ther states, vns |» be fivtiier distmyilshed hj its 
feing <3ie R«naa lawrs. 

sder WiHiam the cgnqoercn^ aad his imniediafte sue* 
NTS, a mwilitude of ^N>eign ecdesiastics flucked to the 
t of England. Their ii^uence OFer the Tniiid of the 
vagD, wfaitihyiiL the sifaer steles «f Europe, as they 
ti&n conetitiitedy might be oonaidened as matter of 
t impoitBAee, was not so in a counhry where the sofo* 
B being ai i ■pos w utifu l, to obtain ssftuenceorer him was 
btaitt power itself. The English »obUity saw, with 
grettest jealousy, mea ^of a condition so dificrent from 
r^owfl, vested with a power, to the attacks of which 
f weee imaiediately «Eposed, and thought that they 
lid carry that power to the height, if they were ever 
tdopt a system of laws which those mtaae men sought 
ittoduoe, and o^ which they would necessarily become 
i the depositaries and interpretenk 

• happened, therefore, by a somewhat singular eoajanc- 
isfcircumstaaoes, that to the Etoman laws bnoaght 
f to England by monks, the idea of ecclesiastica] power 
uae associated, in the same manner as the idea of des« 
<ia was afterwaids aawciated with the religton of the 
c monks, when fainoured by kings who -endeavoured 
^blisli a despotic government The nobility, at all 
^ rejected these laws, even with a degree of ill-hu- 
**x* and the usurper Steplien, whose interest it was 
^Ociliale their affections, went so far as to prohibit the 
Y of them. 

^ general disposition ef things estahliahiag^ m W9 

seen, a gneat oommunication betsreea Che no4xlity 

the people^ the aversion to the Roman laws gradtially 

th€ QolnUty, under the rei^n of Richard 11^ declared ia the 
(Ui langaaee of those times, <* Puree que le roialme d^Eng" 
« iCitwi (KvatU ces heures, ne aVentent du roy notre seignior^ 
tWM^s du parlementy UTigues ne sera ruU ne govemi par la ley 

* riz. iDasmucb as the kingdom of England was notbe-p 
}iis time, nor according to the intent of the kin^ our lord, 
otds of parliament, e?er shall he, ruled -or goFeraed by the 
law.— Jn Bich. Parlamento Westmonasteriif Feb. 3. ^sno 8. 
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spmd itseif fiur and vhdei uid those lawi» whose 
in VMuiY caseny and partkiilariy thdr extensivene 
natnrady to haya procured them admittanoe i^ 
English hnvs theoiaelyes were as yet but in theii 
experienced the most steady opposition fron 1 
▼ors I and as those persons who soiaffht to introdu 
nequently renewed their attempts^ uere at lengtl 
kind of |(eneral combination amongst the hdtyt U 
them to uniTersities and monasteries.* 

This opposition was carried so fiur, that Fortesc 
justice of the king's boich, and afterwards dh 
under Henry VL wrote a book intitled DeLaydik 
AnffiuBt in which he proposes to demonstrate the 
rity of the English laws over the civil} and» thai 
might be wanting in his arguments on this sul 
gives them the tuivantage of a superior antiqc 
traces their origiu to a period much anterior to t 
dation of Rome. 

This spirit has been even preserved to much c 
dem times } and when we peruse the many pa 
which judge Hale has written in his History of \ 
VMti LaiWf to proves that in the few cases in w' 
civil law is admitted in England, it can have i 
by virtue of any deference due to the orders of « 
(a truth, which certainly had no need of proof,) vi 
see that this chief justice, who was also a very gr 
yer, had, in this respect, retained somewhat of th 
party. 

« It might perhaps be ihewn, i f it belonged to the sal 
the libertr of thinkiag in religious matters^ which has a' 
remarkably prevailed in England, is owing to much 
causes as its political liberty; botn perhaps are owin 
that the same men, whose interest it is in otber coimtrie 
people should be influenced hy prejudices of a political 
ous kind, have been in England forced to inform and o 
them. 1 shall here take occasion to observe, in ans^t 
reproach made to the Enjgflish, by president Henault,in 
esteemed Chronological History of France^ that the 
•changes of religion which have taken place in Enffia 
argue any servile disposition in the people ; they only 
eopilibrinm between the then existing sects : there was 
what might become the prevaWingoue^vi^ewever the 
tboagbt proper to declare for it*, a,iiA\lN»^%xioX."^^^v 

pie mar think at first sight, it vraa otA^ V\a ^o^wii 

cbaagei itm religion. 
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Even at present the English lawyers attribute the 1i- 
l)erty they enjoy, and of which other nations are de- 
prived, to their having rejected, while those nations have 
admitted, the Roman law ; which is mistaking the effect 
fer the cause. It is not because the English have rejected 
the Roman laws that they are free: but it is because they 
were free, or at least, because there existed among them 
Gtoses which were, in process of time, to make them so, 
that they have been able to reject the Roman laws. But 
even though they had admitted these laws, the same cir- 
cumstaDces that have enabled them to reject the whole, 
woald have likewise enabled them to reject those parts 
which might not have suited them^ and they would have 
Keo, that it is very possible to receive the decisions of the 
ciyil law on the subject of the servitutes urbaiuB et rttsticttf 
without adopting its principles with respect to the power 
of the emperors.^ 

Of this the republic of Holland, where the civil law is 
^pted, would afford a proo( if there were not the still 
"wre striking one, of the emperor of Germany, who, 
t^gh in the opinion of his people he is the successor to 
t^ very throne of the Caesars, has not by a great deal so 
^iich power as a king of England; and the reading of the 
■•^eral treaties which deprive him of the power of nomi- 
^ng the principal officers of the empire, sufficiently 
"^Ws, that a spirit of unlimited submission to monarchic 
^ power is no necessary consequence of the admission of 
™^Homan civil law. 

^he laws therefore, that have taken place in Eng- 
jf*^* are what they call the unwritten law, also termed 
^^^^ommon law, and the statute law. 

-Hie unwritten law is thus called, not because it is only 
r^'^^itted by tradition from generation to generation ; 
j^ because it is not founded on any known act of the 
^^lature. It receives its force from immemorial custom, 
.. ^> for the most part, derives its origin from acts of par- 
l^'^eot enacted in the times which immediately followed 
n*.^ conquest, particularly those anterior to the time of 
'^lard the first, the originals of which are lost 

-^he principal objects settled by the common Iaw> axe 

^'^.\ ^^P^'J^calarljr fngbtens the English \awyei* VaV-A-VvV^A- 
-•. JJt^. Quod/trincipi placuerU legis hahei vig«rem. 



pMntuhfy the' vurkm iMW VDoniitifc ifaiF 

kw. Thoiw Iff tiw riMiii:iwi 

eWeiCi Mivt^tfte endnilairciaK hj^ twlliuii mit^tikft mf 

tween^H the diOdrtB: ly thu iniaMiw i^ krPfggrty iy 
twiMJuud fegr wntisg^ bift bjiEiIlM cHrftlMfy^tivdBiAiirV 

The aoavofr ftoH wiriAi tM. iiriiiiibi i. iiTtiy rtiliiii» 
Uw tiednwaii is wlmfe k taBbd*. i iii f ii i fci i ii w ^twimit 



iiMjifpiittH^. and is lbwBdiivtiMiv0flMiioM6f^ad^MMniMlHiC 
lutyre been puwd tem ^mt immt mmi kJ^'mam :ntttti»^lf 
wdl as-tlw praciocdiiq^MhUAlra' llp4lMM»'''V€iiKdM^'|lil'' 
aervtdoMlePtiietitia'orRKOidfti ii»iMiM«M'tiM*|Mk^ 

known, extadi of then are^from tune t0 thM|^ JNtUliiBifr 
viideB tilt ■aflM;of Bejpoite;: MdtheM i«poitPniid|^^ty s 
iM^HkM aeiiei, M tobMk MtheiieiMi df EMN«id«<^ 
QBttct iachwfcljr* ' ~ -:':*:.? v-:->:i: 

Besides tius eoOeetioo,. wbieh\ is pratttf ¥6l«Mhiadp 
these are also some ancient- authoiv of gtekt authofUrf 
among iawyera; such as GianTi1> who wnot^' under the* 
reign of Henry, the second;- Bvaeton, who^ wrote dndeiK 
Henry the thini; Fieta, and JLyttellon* Among ummw 
modem anthon^ is sir EdwardCCokeylbfdehief justice of* 
the king's bench under James the Amt^ who- has written' 
four boolui of Institutes, and is at present the oracle of the* 
common law. ' ** 

The common- law moreover-oomprebeMb some particii** 
lar customs, which are fragments of the ancient Saxoo' 
htw^escapedfrom the disaster of the conquest^ such as 
that caliea gaTelkiody in the county of Kent, by which - 
hmds arp div;ided equally between the sons; and that 
called bonmsh Bnglisfa, by whidi, in some particular dkh 
tricts, lands dcscena to tiie youngest son» 

The dvll law, in the lew instanoes* where it isadmittied^ 
14 likewise comprehended under the underwritten' laW^ 
biecause it is of force only so ftir as-it has been authonsed^ 
by immemorial custom. Some of its principles- are fol- 
lowed in the ecclesiastical courts, in the courts of admi- 
jblty, and :ln the courts of the two uniYersities) bat it is 
there notbiagimwe than Utt mfr U^e ^rwahri; aad^ these 



• or EN GLAND. 61 

different courts must coDform to acts of parliaraeot, and 
to the sense given to them by tlie courts of common law; 
being moreover subjected to the controul of the latter. 
. Lastly, the written law is the collection of the various 
acts of parliament, the originals of which are carefully 
preserved, especially siuce tlie reign of Edward the third. 
Without entering into the distinctions made by lawyers 
with respect to them, such as public and private acts, de- 
claratory acts, or such as are made to extend or restrain 
the common law, it will be sufficient to observe, that 
being the result of the united wills of the three constituent 
parts of the legislature, they, in all cases, supersede both 
the common law and all former statutes, and the judges 
must take cognizance of them, and decide in conformity 
to than, even though they had not been alleged by the 
parties.* 

The different courts for the administration of justice, in 
England, are, 

I. The court of common pleas. It formerly made a part 
of the mda regis; but as this latter court was bouna by 
its institution always to follow the person of the king, and 
private individuals experienced great difficulties in ob- 
taining relief from a court that was ambulatory, and al- 
ways in motion, it was made one of the articles of tho 
ffreat charter, tliat the court of common pleas should 
Hienceforwards be held in a fixed place; ^ and since that 
time it has been seated at Westminster. It is composed 
of a lord chief justice, with three other judges; and ap« 
peals from its judgments, usually called writs of errour, 
are brought before the court of kiug's bench. 

II. The court of exchequer. It was originally esta* 
blished to determine those causes in which the king, or 
bis servants, or accomptants were concerned, and has 
gradually become open to all persons. The confining the 
power of this court to the above class of persons, is there- 
fore now a mere fiction ; only a man must, for form's sake, 
let forth in his declaration that he is debtor to the king, 
Tvhether he be so or no. The court of exchequer is com^ 

* Unlets tbey be private acts. 

^ Communia placita non sequantur curiam nostram, sed tefteantur 
in aUquo loco cer^o.— Magna Charta, cap. ] ]. 

G 
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pond of Ihe cAiief teton of tlw tnMw^iMlfj^ Mi- 
otherJiidibL 



IIL l%e oodrl ^ Idng^i jbettdt iMM llHfc wift «f #i 



«mIb ti|^ whidi toHbttMid to tUtbtUt 9k» 
bertng of the oottBiiott pkiik Tliii i twm M^Hyi thli 
fUlrwlTr ■ntliirttir rff ilt titlirt rdilrtii It Hi tim wmm 
tntendnice over ail tarpalMmh aM ]Mf» Ute IMMI 
Imiidictfoils itt tiie kinitiMi Witlriii 4lil«i^JMMiMlM 

orilfiiial iBilitttftol^ %f «H eMftfil «nil% ttMi'M«i«t 
Hnahj caiwtt aMsrtSy teHr& It fa eMUdSMil «r life. iMi 
diKf Joittw oTtlK ooorttif kiig^ lilMI^<^ 

»Bi. Wftei of iariMt •§am, ttfc Jttitimiiiin piMil <■ 
comt in dvU iil«ttttf|» a^ iMMglft Mbl»tf««dtttt«r 

ofpeen. i 

aV. Thg codft of tiie ^gfeha^iiaf liiMmmii.. IVlMijiir 
ocNirt if ibmied by llie Ibar baroDi^ jot judgib Of tte^w^ 
eheqartr, togeHifer With the dtoictildrittid M mt im kHitm, 
«dM^itiltsiw a dooitdr equity: « khfi oftollMiMft'^ 
^hich a few Words Will be taenti<Mied hftreaMh WbNl 
it is tdrmfed by the trreilre jiidg^^ to whoati MtnetiilMi Ihv 
lord chancdlor is joined, its office ta to deHbeiviite^ wbM 
brop^ly referred and afiplied to, and give on opiniaii m 
impdrtaht and difficult cas^ before juagtneots iM« p*Me4 
in those courts where the diuses are de{iendiog. 



CHAP. X. 

or THE LAW IN BEGARD TO CIVIL MATTBll8» THAT II 

OOSERVBD Iir BII«LAN'D. 



CoNOEmNitrG tlie manner in which justice b ad- 
ministe^d in civil matters in England^ and tlie kind of 
law that obtains in that res^ject, the following observa- 
tions may be made. 

In the first place, it is to be observed, that the begin* 
ning of a civil process in England, and the fii^t step usa« 
a]]^ taken in bringing an action^ is the sdzitiji by pilblte 
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ty tbe penoB a^ost whom that action is bronght. 
dooe witli a view to secure such person's appear- 
•iSm a jndge^ or at least make him ffive sureties ibr 
rpote. In most of the countries of Europe, where 
us iotrodooed in the Roman civil law, in the reigns 
alter emperors, have been imitated, a different me- 
is been sudopted toprocure a man*s appearance be- 
aourt of justice. Tne usual practice is to have the 

sued summoned to appear before the court, by a 
officer belonging to it, a week before^hand : if no 
is paid to such summons twice repeated, the plain* 
his attorney, is admitted to make before the court 
al reading of his demand, which is then granted 
id he may proceed to execution.^ 
lis mode of proceeding, it is taken for granted, that 
»ift who declines to appear before a judges to answer 
OMUid of another, aher being properly summoned, 
vledges the justice of such dmand 3 and this sup- 
n is very just and rational. However, the above- 
ned practice of securing before* hand the body of a 

sued, tliough not so mild in iti execution as that 
m described, nor even more effectual, appears more 
»t and is more readily adcmted, in those times when 
ofUkW b^n to be formed in a nation, and rules of 
utive justice to be established ^ and it is followed in 
od as a continuation of the methods that were 
d when the English laws were as yet in their in- 

lie times we mention, when law's begin to be formed 
Hmtry, the administration of justice between indi- 
i is commonly lodged in the same hands which are 
ed witli the public and military authority in the 
Judges invested with a power of this kind, like to 
)n their operations with a high hand : they consider 
oial o( a man to appear before them, not as being 
an expedient to avoid doine that which is just, but 
tutempt of their authority: uey of course look upon 

p«rtoD acaiost whom a judgment of this kind has heca 
which they call in France un iugement par difaut^ may 
htain relief: hut as he now in nis turn becomes in a man- 
plaintiff. his deserting the cause^ in this second stage of 
4lsa«s nim without remedy. 

G2 
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them'selves as beins boand td vindicate H; And a WHt of ^ 
capias is' speedily issued to apprebend tlie reMetorv 4e>>' 
feDdant A prelimiiiary writ»^or 6rda*» of this kiiicC be- 
comes in time to be osed of coarse^ and as the first regriar 
step of a lawHBoit} and thus it is» that in the Engtirii 
courts of lawt if I am ligfatiy infornaed, a writ of tmim is 
either issued before tiie original writ itself, (wfaida oo*- 
taiDs the summons of the plaintiff and a fornnl deliiicli* 
tion of his case) or is joined to 'such writ^ hf mjeaoa of •« 
<le etidm aqn€U, and is served along with ft It ■»▼ br 
l^membered that, in England, the aula reffu, over wBieh- 
the kin^ himself presidra; was originally the eoiUKNi 
court of justice for the wholfe kingdom^ in dWl as frdl^aft 
criminal matters^ and continued so till the court of cMS' 
mon-^eas was in time separated from it ... & 

In Rome, where the distribution of civil jostioe was si 
first lodged in the hands of the idngs, and aAervparis^ 
^e consuls, the method of seizing tiie person ofm mil 
af^inst whom a demand of any kind was preferred^ ^ pss^ 
viousl^ to any iudgment being passed agamst hnag mv 
likewise adopted, and continued to be followed after tiM^ 
institution of the praetor's court, to whom the civil branch, 
of the power of the consuls was afterwards delegated; and 
it lasted till very late times; that is, till the tmies when 
those capital alterations were made in the Roman civil 
law, during the reigns of the latter emperors, which g^ve 
it the form it now has in those codes or collections of 
which we are in possession. 

A very singular degree of violence even took place in 
Rome, in the method used to secure the person of those 
against whom a legal demand was preferred. In £ng« 
land the way to seize upon the person of a man under 
such circumstances, is by means of an officer supplied 
with a writ or order for that purpose, supposed to be di- 
rected to him, or to the sheriff his employer, from the 
king himself. But in Rome, every one bedune a kind of 
pubJic officer in his own cause, to assert the preetoKs dig- 
nity ; and, without any ostensible legal licence or badge 
of public authority, had a right to seize by force the per- 
son of his opponent, wherever he met him. Tfeft tmctice 
was, that the plaintiff, actoTf first sumuKMiedJp/ person 
sued, reum, with a loud voice, to follow hitfraelbse the 



the pnetor.^ Wheo the detodant refbsed to 
I BuanuoDs, the plaintiff, by means of the worda 
ittrif requested the bye-staiidere to be witneves 
ty as a remembrance of which he touched the 
Bch of them; and then proceeded to seize the 
his omwuenty by throwing his arms round his 
orto eotiof thus endeavouring to drag him before 
>r. When the person sued wal^ throueh age or 
disabled from ftulowing the plaintiffi the latter 
fed by the law of the twelve tables to supply 
a honef jumentum daio. 

love method of proceeding was however in after- 
[gated, though very late and slowlv. In the first 
ecame unlawful to seize a man in his own house, 
) the abode of his domestic gods. Women of 
ily, matrona, were in time protected from the 
f the above custom, and they could no longer be 
>y force before the tribunal of the prsetor. The 
r placing a sick or aged person by force upon a 
mi to have been abolished during tlie latter 
the republic. Emancipated sons, and freed 
!re afterwards restrained from summoning their 
r late masters, without having expressly obtained 
ir's leave, under tlie penalty of fifty pieces of 
wever, so late as the time of Pliny, the old mode 
ning before a judge continued in general to sub- 
gh, in tlie time of Ulpian, the necessity of ex* 
staining the praetor^s leave was extended to all 
persons; and in Constantine*s reign, the metliod 
be established of having legal summonses served 
leans of a public officer appointed for that pur- 
ter that time, other changes in the former law 
>duced, from which the mode of proceeding now 
le continent of Europe has been borrowed, 
land likewise some changes, we may observe, 
wrought in the law and practice concerning the 
lued persons, though as slowly and late as those 
I the Koman republic or empire, if not more so; 
nces the great impediments of various kinds that 
fie improvement of laws in every nation. So 
e reign of king George the first, an act was 

^ Ad tribunal sequere. In jtu ambula. 

G 3 
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paised to prohibit the practice of previous pern 
in daiei of denuiDds under two pounds rteriing* 
that time, those courts^ jusUy called of consd 
been established^ in which such demands are i 
marily decided, and simple summonses withoul 
only be used. And latdy another bill has I 
on the motion of lord Bmichamp» whose nan 
to be recorded, by which the like prohibition 
extended to all cases of debt under 10/. sterii 
the passing of which was of twenty, or even 
times more real importance than the rise or f^ 
vourite or a minister, though it has perhaps bee 
with a less degree of attention by the public. 

Another peculiarity in the English civil 1 
great refinements, formalities, and strictness t 
ill it Concerning such refinements, which are 
|>rrfections, the same observation may be mad< 
been made above in regard to the mode and fr 
civil arrest in England j which is, that they ar 
tions of methods adopted when the English lai 
be formed, and are the consequences of the i 
which the English placed themselves when th< 
the ready made code of the Roman civil law, c( 
order of Justinian, which most nations of Ei 
admitted, and rather chose to become their 
makers, and raise from the ground the structu 
own national civil code; which code, it may b< 
is as yet in the first stage of its formation, as 1 
law itself was during the times of the republic, 
reigns of the first emperors. 

The time at which the power of administer 
to individuals becomes separated from the milit 
an event which happens sooner or later in ditfe 
tries, is the real aera of the origin of a regular 
laws in a nation. Judges being now depri' 
power of the sword, or, which amounts to the s 
obliged to borrow that power from other perst 
vour to find their resources within their own o 
if possible, to obtain submission to their decree 
great regularity of their proceedings, and the 
of the impartiality of their decisions. 

At the same time, also, lawyers begin to croi 
Jbers to courts which it is no \on^eY d^w^er< 
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proacb, and add their refinements to the rules already set 
down either by the legislature or the judges. As the 
employiug of theoi is, especially iu the beginning, matter 
of choice, and they fear, that, if bare common sense were 
thought sufficient to conduct a law-suit, every body might 
unagine be knows as much as they do, they contrive dif- 
ficulties to make their assistance needful. As the true 
science of the ]aw» which is no other tlian the knowledge 
of a long series of former rules and precedents, cannot as 
yet exist, they endeavour to create an artificial one to 
recommend themselves by. Formal distuictions and de- 
finitions are mveuted to express the different kinds of 
claimti men may set up against one another j in whicli al- 
tnost the same nicety is displayed as that used by philo- 
^phers in classing the different subjects, or kingdoms, of 
JiRtural history. Settled forms of words, under the name 
of writs, or such like, are devised to set thoKC claims forth ; 
^^t like introductory passes, serve to usher claimants into 
♦be temple of justice. For fear their clients should desert 
"*^ after their first introduction, like a sick man who 
I Tests contented with a single visit of the physician, law- 
* yers contrive other ceremonies and technical forms for the 
^her conduct of the process and the pleadings; and in 
**f^r still more safely to bind their clients to their domi- 
**»oo, they at length obtain to make every error relating 
^ their professional regulations, whether it be a misnomer, 
* ^ispl^uiing, or such like transgression, to be of as fatal 
!! ^usequeuce as a failure against the laws of strict ins- 
"5^. Upon the foundation of the above-mentioned defi- 
nitions and metaphysical distinctions of cases and actions, 
* JjUmber of strict rules of law are moreover raised, with 
^^ich none can be acquainted but such as are complete 
^^Qters of those distinctions and definitions. 
^ To a person who in a posterior age observes for the 
Jl*^ time such refinements in the distribution of justice, 
^^y appear very strange, and even ridiculous. Yet, it 
I^Ust be confessed, that during the times of tlie first insti- 
^tion of magistracies and courts of a civil nature, ceremo- 
j^^ and formalities like those here mentioned, are very 
^J^ul to procure to such courts, both the confidence of 
■^t)8e persons who are brought before them, and the re- 
ject of the public at large : and they thereby bei'ome 
^^tual substitutes for military force, whieb^ l\\\\.Vk!Wk»\v^'\ 
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been the chief wppoit of jodgeii Tliotr mm0 Panm mi 
nrotemkoatl reg«Hitioiit are moraovcr «mM to gmari^ 
fMrmifty to ibt proeeediQfs of Hm Wwycnind qf toe cenli 
of law, tad to niMie CButoBcy wd MMdiiKw to tbt nte 
they aet down ainqag flw— ulim. Aodlf thttuMoqih 
torn of llie w fl aeae n ti wf nentkM^CQMiQmi to aaMitlR 
▼ory remote agei^ it it ki a great imtmm owiagb wit t| 
mention oifaer raawm^ to tiidr lia¥fof' to c oa hnqe g wifli 
tbe emential naits of the law as to toalce dat^ar, or^ ak 
least great dmteii]tie% to be appfcbended from a mbhio^ 
tkwi and tiwy aiayt In tbat remedy be oomparad witiln 
soafioldiug wed In tbe raanng or a bonn^ mlMk tbaoA 
only intemied to diipoee tbe materiali mid Mfiport &a 
buiidens happena to be enffiHred tNr a longtime aflwwai d l 
to 8tan4 braanM it k tboogbt llie nmooing of it might 
endanger tte bailding; 

. Very lingnlar law ft»mialttifle awl defined ptnotiomif 
tlie kind liere alluded to^ liad been oantrif<M by tbeiMt 
jnriacoiiMilti in Borneo with a view to aaiplilV timyiita 
iet down in tlie lawa of tiie tweire tallies s wblcb hii^g 
but few, and engraved on brass, every body coold Icnow 
as well as they : it even was a general Gustom to give 
those laws to children to learn, as we are informed by 
Cicero. 

Very accurate definitions, as well as distinct InranclieB 
of cases and actions, were contrived by the first Roman 
jurisconsults ; and, when a man had once made his eleo 
tion of that peculiar kind (faction he chose to pursue his 
claim by, it became out of his power to alter it. Settled 
forms of words, called actiones legUf were moreover con* 
trived, which men must at)6olutely use to set forth their 
demands. The party himself was to recite the appointed 
words before the praetor ; and should he unfortunately 
happen to miss or add a single word, so as to seem to 
alter his real case or demand, he lost bis suit thereby. 
To this an allusion is made by Cicero, when he say% 
** we have a civil law so constituted, that a man becomes 
non-suited, who has not proceeded in the manner lie 
should have done." ^ An observation of the like nature is 
also to be found in Quintilian, whose expressiona on the 

- ^ //a ius civile iabemus amstitutumy ui cau^a cadat is fui aMi 
fuemadmodum oport^t eg&rit . De la^cikt. U. \^. 
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subject are as follow : ^ there is besides another danger j 
for if but one word has been mistaken, we are to be con- 
ndered as having failed in every point of our suit."<^ 
Similar solemnities and appropriated forms of words were 
moreover necessary to introduce the reciprocal answers 
and replies of the parties, to require and accept sureties, 
to produce witnesses, &c. 

Of the above actiones legis, the Roman jurisconsults 
and pontifis had carefully kept the exclusive knowledge 
to themselves, as well as of those days on which religion 
did Dot allow courts of law to sit.*' One Cn. Flavins, 
secretary to Appius Claudius, having happened to divulge 
the secret of those momentous forms, an act for which he 
was afterwards preferred by the people, jurisconsults con- 
trived fresh ones^ which they began to keep written with 
secret cyphers ^ but a member of their own body again 
betrayed them, and the new collection which he pub- 
lished was called lus JElianuniy from his name, Sex. 
^lius, in the same manner as the first collection had been 
cbA\^ Im Flavianum, However, it does not seem that 
the influence of lawyers became much abridged by those 
two collections : besides written information of that sort, 
practice is also necessary } and the public collections we 
mention, like the many books that have been published 
on the English law, could hardly enable a man to be- 
come a lawyer, at least sufficiently so as to conduct a 
hiw-suit. 

Modem civilians have been at uncommon pains to find 
out and produce the ancient law formxdm we mention \ in 
which they really have had surprising success. Old 
comic writers, such as Plautus and Tei'ence, have supplied 
them with several: the settled words, for instance, used 
to claim the property of a slave, frequently occur in 
their works.' 

^ Sit etiam periculosunu quum si uno verba sii erratum^ tota 
causa cecidisse videamur. Inst. Orat. ill. 8. VIJ. 3. 

«. Dies fasti et nefasti. 

' The words addressed to the plaintiff by the peraon sued> 
when the latter made his appearance on the day for which he had 
been compelled to give sureties, were as follow, and are alluded to 
by Plant Curcul. 1. 3. v. 5. " Where art thou who hast obliged 
me to gi?e safeties ? Where art thou who summoncst me ? Here 
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teeamftwAoovmant, fcc. Um wnertrictiin»«btiJMll 
n««ra to tlWM «• 414 ia rwwA t» tbft KonwalMi j6i!iMii 
above mcQtkHKd: there i« the twapja a yriw taimffl^i^ 
them. «riiilUlii«bMirp*rt.of titen; mi. t%raNjH 

wmtbtiVaasl^^iA, or ihefwm ho aatiglA. U* 

miiM, van mvt be htd, (bat tliej bs teU wd tunmi 
tKGorabic to Ibrir chb* tntt » nnmud in the. a mv m 

IttandMbnAM, fatk*uir«iand belWs mo," Tooliiob iki 
pttntifBad* awver, MHweliiBi." The defeadAni replied, 
« Whit^it IbM mv V WliSD the pluniiff aoswercd, 1 uj, 
4llk MiOm M)»ni tfeit farm uf wordx bf »hicli he chow M 
MHMiliiiactiaB. tW '■o^ jnune tidaiu' u' (/it tu a ^ 

H t Stet agf mi Mi tiilo / in contra et le mihi liiie, ^e. 

BacUon, Ka tBM|BU, wua bcouebl on auGonnt of goedl 



(taho, ihs Htttod ftmnf u danism for 
latioa af l*tM th* ralu, ^ cordi M be med were, Aio, dacwi . 
eiir«waaAi/>ir(ii HiaaicNe, (t^oe eo nomise I'jgiiiii onraiu miiij 
Jatt ^Htrlire. Far work dooe, lueh sb clenniug' uf clolLci, ^u. 
Aio (e ni^' iriCiri modiiCB deju'i Jfi/T noi coni'e«i( d4 polita tcjli- 
menfa ftia, dure npariere. For recovi^riug ilie vnlue of * sIqtb 
killed bjr uttatber citizen, Aio ie /laminem meum ocoMiN*, few 
mihi guatihm Ule hoc anna ptitritaijiui dart opcrlen. For •• 
tnaee« done lij a yieioui animBl, Aio ioiwm in*tii lervmn NMM^ 
slicibuin, nntu |i«liiHe ct aci:idMse, fo^ aomae mitDium, aut tm 
satirnatianein pT<EStaTe^ oat bovem miki no^it dnrCy oportere; or^ 
Aid urium mxnii mihi imlntit inlidisK, elmatiam TBanftwi cjuJM 
melius trtihi dare oportere^ %c. $c. 

It m»f he ab>er>ed, that Ihe particular kiad of ramadf wbicb 
wai prDiided hjr the law for the CMO before Iho eODrli wM eiu 
preali pointed oot in the formula uwd bj a plsialiff ; and iq 
regard to thii no miitake wu to be made. l^ut. in the htit 
quoted fonnu la, tbe wordi juanluni aqums juetiUM, inew Ibatthl 
pralornai taappoinl inferior iadges, both la nscertsio Ibe da- 
na^ done, sod determine Gnaflf npon the i.'ue, acoordiDrto tha 
direciian he previonslj; gate [hem ; theie word* beliij' exoliwi*ely 
appropriated to the kind af actioni called arAttmrw, from the 
aboio-nien tinned jud;;ea or arbitraltiTt. In actiuni broDght to 

notion iltelf waa expreuad in the formula } tuoh li that whiak 
ia recited aba?e, rajotiag te work done b; tbo pUiatiff, ix. kc. 
I Jac^'iXou Dictioauy. Sea IVrii, 
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le siHne Ibrftiftlfty likewiise preriiib Id the EngKsh 
litig» And conduict of the proiceifis, M obtained in the 
Eloikittti YaW-pj^eedings ; and in the same manner as 
lomati juriscbhisults liad thi^t laciiotns poShUaiiones ti 
miHf theit infick^oiuif excep^iihiegf •spotuiimaf $v. so 
Snglkh lawyenrs have their counts, bars, replications^ 
kider^ sar-njoifiders, rebutters, sarH^batterisi, &c. A 
Hilous accuracy in obsetiing certain rales, is more^ 
necessstfy in the manageihent of those pleadings t 
following are the words of an Eng-fish law-writer oa 
ftib^ect : ^ ThtfaA the art and ^exteritj^ of pleading, 
itk its nature and diesign only to rend^ Mte fact plaiti ' 
InteHigiblie, and to bring the matter to j«rdgmeM(t with 
tiiaiedti^ertadnty, it beg^ to d^«nera!te from its pri- 
re simplicity. Pleaders, yea and Judges, bavibg be* 
b too enrioiis in that respect, ploading^ at length 
d <h a piece bf nicety and curiosity, by which tlie 
arriage of many a cause, upon small trivial objedions^ 
been occasioned.'*'' 

Iifere is liewever a dSSerenbe bcftwe^n the Roman 
Mtt fe^ and tbe finglish writs •, whidi is, that ttie 
ler iniight be framed when new otiies were necessary, 
he prsetor or judge of the coott, br, in tfome caases, 
Use body of the jurisconsults thelhselves; whereas 
16, when wanted fbr such new tases ms may offer, can 
r he devised by a distinct judge or court, exclusiveb^ 
sted with such power, viz. the high court of chancery. 
isMing of wms already existing, for the different 
s to which they belong, is also expressly reserved to 
cOuti^ and So important has fts office on those tW6 
its been deemed by lawyers, that it has been called, 
way of eminence^ the mamifiictory of justice, officina 
itiiB. Original writs besides, when once fhuned, are 
at any ^me to be altered, except b;^ parliamentary 
lority.* 

CouoinuBrhani's tMW UOdHontrry. ^t^ TteaHbtgs. 
(Vriti, legally issaed, are dlso necessary for execntiag tUe 
Inent ilicid^iital proceeding^ that may take place in the dtroTSe 
hiw^hit, sach as prodabing witn^Mn^, fte. Tb« nattaes 
a to the different kinds of writs, ate tisualhr derived froth 
firtt Latin words hy which they began; ^vhen fh*y vngf^ 
»n in Latin, or at least, from some remarkable word in'th^ttr, 
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Of SO much weight in the English law are the original 
delineations of cases we mention, that no cause is sufiered 
to be proceeded upon, unless they first appear as legal 
introductors to it However important or interesting the 
caaCf the judge, till he sees the writ he is used toi, or at 
least a writ issued from the right manufactory, is abso- 
lutely deaf and dumb. He is without eyes to see, or ean . 
to hear. And, when a case of a new kind offers, for 
which there is as yet no writ in being, should the lord 
chancellor and masters in chancery disagree in creatiDg 
one, or prove unequal to the arduous task, the great 
national council, that is, parliament themselves, are in 
such emergency expressly applied to : by means of their 
collected wisdom, the right mystical words are brought 
together : the judge is restored to the free use of his 
organs of hearing and of speech ; and, by the creation of 
a new writ, a new province is added to the empire of the 
courts of law. 

In fine, those precious writs, those valuable briefi^ 
hreviot as they are also called by way of eminence^ which 
iirv \hv. elixir and quintessence of the law, have been com- 
mitted to the si)ccial care of officei*s appointed for that 
purj)osc, whose offices derive their names from those 
peculiar instruments they respectively use for the preser- 
vation of the deposit wilh which they are intrusted; the 
«>ne heinv: called the office of the small bag, and the other, 
of tlu^ hamper.'^ 

To say the truth, however, the creating of a new writ, 

'wbiHi frives rise to expressions sufficiently uncouth and unintel- 
li^-ihle. 'i'lius, u ;)o««^ is a Avrit issued to oblige a person in uer- 
tuiii enses t«i jfi\e sureties, pone per radium^ and salvos plegios. 
A writ of SNhpa'na is to oblige witnesses, and sometimes other 
cliiMNCM of persons, to appear before a court. An action of qui 
tu'n, is tbnt wbtcb is brought to sue for a proportional share of 
a line estabiishni by some penal statute, by the person who laid 
an information . the words in the writ being. Qui tarn pro Domino 
r<'irr, (fimw pro seipso in hac parte sequitury At. S^c. 

'»^ Ptirvn fxifia^ tt hanaperium ; the petty-bag office, and the 
hauaper office : the above two Latin words, it is nut improper to 
observe, do not occur in Tully's works. To the care of ttie petty- 
ba«<^ iitfice those writs are trusted in which the king^s business 
\s coticerned ; and to the haunper office, those which relate to the 
subject. 
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Dy new given case, is matter of more difficulty 
e generality of readers are aware of. The very 
ince which is thought to be in those professional 
f words, renders them really important. As every 
without them is illegal in a court of common law, 
1 them every thing" becomes legal ; that is to say, 
ipower the court legally to determine upon every 
'luit to which they are made to serve as intro- 
. The creating of a new writ, therefore, amounts 
^nsequences to the framing of a new law, and a 
a general nature too : now, the creating of such a 
D the first appearance of a new case, which law 
irds is to be applied to all such cases as may be 

to the first, is really matter of difficulty ; espe- 
9vhen men are as yet in the dark as to the best kind 
ision to be made for the case in question, or even 
t is not perhaps yet known whether it be proper 
:e any provision at all. The framing of a new 
ider such circumstances, is a measure on which 
I or judges will not very willingly venture of 
Ives, or apply to the legislature for that purpose, 
jg to the above-mentioned really great difficulty in 
g new writs on the one hand, and to the absolute 
:y of such writs in the courts of common law on 
ler, many new species of claims and cases, which 
m time to time the unavoidable consequences of 
eress of trade and civilization, are left unprovided 
a remain like so many vacant spaces in the law, 
er, like so many inaccessible spots, which the laws 
^ cannot reach : now, this is a very great imper- 

iu the distribution of justice, which should be 
» every individual, and provide remedies for every 
f claim which men may set up against one 

• 

!medy the above inconvenience, or rather in some 
bo palliate it, law fictions have been resorted to in 
^lish law, by which writs being warped from their 
meaning, are made to extend to cases to which 

no shape belong, 
fictions of the kind we mention were not unknown 

old Roman jurisconsults ; and as an instance of 

H 
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tlieir iDseauiCy la u>4i: ne9^:% sLkj be meutiooed thst 
kind of acnoQ, in wbi^h a -iiu^chrer w^xs catfeil a urn) 
Several ii»caiire» mi^ac be <{>>x<«i >xf the fictitioui ok of 
wnv« in the Eo^iiaa «^(Mira uc ccauaoa kiw. A Tery le- 
markabie e?cpe«iie&c oi rhjc sore oojun ia the mctbod 
?erw rally uatrd To sue r'jf rbe r^ycent o^ oeftaio kiudi of 
fiebf, before the «:our: ct crtmnva ptex& «Qch, if I am nol 
mistaken, a» a saiarv ^>r work c^-ne, iadeinait# for ful- 
filling ordera received, a&c. The wnc tsuied ia those 
cBSfA, is KToanded oc the sapfoiirico, that the person 
suM has trespaMeti oa the £i\wiui of the plaintiff, ind 
broken bv force of arms ti^rott^h hn Aeoces and ioclo- 
Kurcrs', aiij under thispredicamcsc (he deiefHiant is brought 
before the court: thu wrir, which has been that whkb 
lawyers have round of most ooQvefiiect ose. to introduce 
Ijeforc a court of commoa law the kio-is of claim we 
mention, is called in technicil laa-^ja^ i cimmfmm frtffiL 
In order to brin^ a person be^ote the court of king's 
iK'nnliy to answer demands cf moch the same nature with 
thrise above, a writ, called a lititmf^ i» issued, in which it 
is takf'H for granted, that the defendant insidiously ttm- 
r-fjils liimstf'lf, and is lurkio^ in s?ri>e co'jnty, ciScrent 
from that in which the court is «::n,-ij; the expressions 
iimmI ill tlip writ being, that " he runs up aiid dowu and 
M-rrrtj-H hiniMjIfj" thouzh no such i?xi :> 5<criousIy meant 
to \Hi iid vanned either by the altor-^ey or t!jr party. 

'I'Ik' sain** i>rinr:ip)e of strict adhercine to certain forms 
I'trm v\niv f'«>talili!>heil, has also cau:s<rd Idwjers to iutro- 
din'f into tlifir proceetlinsrs fictitious names of pen^ous 
who Hr»' sn|ipo^c4} to discharge the omce of sureties j and 
III M TtKUi <-4weti, it !H?em<s the name of a ticbtious person 
i« intrrKliH rii in a \^rit along witli thut of the principal 
ilffr iMl.'uit, R« Ih-iiis: joined i[i a c^ainion •:rause with him. 
Xin'thrr in«'t.iin e of the s.inio hish re-^urU ci Iaw\ers, and 
niiliTi-Q tiH\ for rcrtain old fonns, which make« thfuimore 
tiiiXMlInu- t<' i!opart from such forms thiu from the truth 

F'vjn- x'-*' aIv»c i-*:s~v>c i: a»\:S: ".■^f vor.c'.^de^i tfeAt :h«- Roman 



ymjtrt^ I'r**'. i-a-'vi-w:;:*-*:! i.» *.*t'; La*::^, <\c«;'; maki.i^ 
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itieif of fiictSy occurs in tlie above mentioned expedient 
used to bring ordinary causes before the court of exchequer, 
in order to be tried there at common lawj which is, by 
making a declaration that the plaintiff is a king's debtor, 
though neither the court, nor the plaintiff's attorney 
believe the assertion."* 



CHAP. XL 

THE SUBJECT CONTINUED. THE COURTS OP EQUITY. 

However, there are limits to the law fictions and 
anbtilties we mention i and the remedies of the law cannot 
by their means be extended to all possible cases that anae, 
uuleas too many absurdities are suffered to be accumulated] 
nay, there have been instances in which the improper use 
of writs in the courts of law has been checked by autho- 
rity. In order therefore to remedy the incouvenicncies 
we mention, that is, in order to extend the administration 
of distributive justice to all possible cases, by freeiug it 
from the professional dtfilculties that have gradually grown 
up in its way, a new kind of courts has been instituted in 
England, called courts of equity. 

The generality of people, misled by this word equity, 
have conceived false notions of tiie office of the courts 
we mention] and it seems to be generally thought 
that the judges who sit in them, are only to follow the 
rules of natural equity] by which pedfile appear to under- 
stand, that, in a court of equity, the judge may follow the 
dictates of his private feelings, and ground his decisions 
on the peculiar circumstances and situation of those per- 
sons who make tlieir appearance before him. Nay, doctor 
Johnson, in his abridged dictionary, gives the iollowuig 
definition of the power of the court of chancery consi- 
dered as a court of equity : ** The chancellor hath power 
to moderate and temper the written law, and subjectcth 

"> The inhabitants of Bengal, aud other East India provinces, 
have been prodigiously surprised, it is said, ot tbe reAneinenU 
and fictions of toe Kuglish law, wliiob ^as introduced among 
them a few years ago ] and it is certainly not to be doabted tbat 
tbe/ may bare been astonished. 
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bimwlf only to the law of Batnre mad eoBadenee: 
wliidi defioitkiD detn Swifts and ClowdlL who i 
lawyery are qooted aa aathoritiaL Otiier ioataacei i 
be jprodooed of lawy en who hare been iDaoomate hi 
dennitkHia of the true office of the ^odgea of e«|iiiij* 
the above named doctor buntelf la on no nl^ject i 
picable anthority. 

Certainly the power of the judges of equity can 
toalter, by their own priYate power, the written 
that ii^ acts of parliament, and tiins to controal the 
latnre. Their office only oonsisti^ as will be prof 
the sequd, in providing roAedies Ibr thoae caM 
winch the putMic good requirea that remediea shou 

C[o?idedt and in imrd to which the courts of coi 
w» shackled by tneir original forms and institn 
cannot procure anyj or, in other wordi^ the oom 
equity have a power to administer justice to indivk 
unrestrained, not by the law, but by the proibssiona 
difficulties which lawyoa have fttmi time to time coot 
in the coortB of common law, and to whidi the jod| 
those courts have given their sanction. 

An office of the Idnd here mentioned, was soon 1 
necessary in Rome, for reasons of the same nature 
those above delineated. For, it is remarkable en< 
that the body of English lawyera^ by refusing admit 
to tile code of Roman lawa^ as it existed in the i 
times of the empire, have only subjected themselves t 
same difficulties under which the old Roman juriscoi 
laboured, during thi^ time they were raising the stru 
of those same laws. And it may also be observed, 
the English lawyers or judges have fallen upon muc 
same expedients as those which the Roman juriscm 
and f>r8Btors had adopted. 

This office of a judge of equity was in time assi 
by the prsetor in Rome, in addition to the judicial p 
he before possessed.^ At the beginning of the yea 
which he had been elected, the preetor made a declai 
of those remedies for new difficult cases, which he 

* The prsetor- thus possessed two distinct branches of ja 
AUthoritT ; in the same manner as the court of esichequer d 
Engfiaoa, inrhich occasionally sits as a court of common law 
M court ofeqaity. 
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determined to afford during the time of his magistracy ; 
in tiie choice of which he was no doubt directed, either 
by his own ot)8eryations while out of office on the pro* 
priety of such remedies* or by the suggestions of ex|)e- 
rienoed lawyers on the subject This declaration, edictum, 
the praotor produced in albot as the expression was. 
Modern civilians have made many conjectures on the real 
meaning of the above words ; one of their suppositions, 
which is as likely to be true as any other, is, that the 
pr8etor*s edictumf or heads of new law remedies, were 
written on a whitened wall, by the side of his tribunal. 

Among the provisions made by the Roman praetors in 
their capacity of judges of equity, may be mentioned 
those which they introduced in favour of emancipated 
sons, and of relations by the women's side, cogiutti^ in 
regard to the right of inheriting. The former were sup- 

Eosed, by the laws of the twelve tables, to have ceased to 
e the children of their iather, and as a consequence, a 
legal claim wais denied them on the paternal inheritance : 
the latter were taken no notice of in that article of the 
same laws which treated of the right of succession, men- 
tion being only made of relations by the men's side, 
manaH. Those the praetor admitted, bv the edict unde 
iiberif to share their father*s, or grandfather's, inheritance 
along with their brothers ; and these he put in possession 
of the patrimony of a kinsman deceased, by mdms of 
the edict unde copnatif when there were no relations 
by the men's side. These two kinds of inheritance were 
not however called hwreditas, but boit^rum possessio ; these 
words being very accurately distinguished, though the 
effect was in the issue exactly the same. 

In the same manner, the laws of the twelve tables had 
provided relief only for cashes of theft j and no mention was 
made in them of cases of goods taken away by force (a 
deed which was not looked upon in so odious a light at 
Rome as thefh, which was considered as the peculiar guilt 
of slaves). In process of time the praetor promised relief 
to such persons as might have their goods taken from 
them by open force, and gave them an action for the re* 
covcry of four times the value, against those who had 
committed the fact with an evil intention. Si cut dbh maU 
bona rapta etie dicenturp ei in quadruplum judicium dako. 

H3 
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Tac cwwirmKwi f 


AgMi^ acilkr Ihe hir of tlietwdre lablea, north? 


tbc prMv EkxwiK Mierrawd in hn cipaciK of juilgt of 
nrdtf. tkooKb M nn Ue u Ihe tune of Cicero; wl . 

Uw [>*•> M bo^ >Ar<M »o .ct»a. Qu^ M> mob 
jfaM OM Jktmb^, d dt til niw aJu orlio turn ml, U 
j«m (MM MM d^Mbir, jwSdam Jmio." By edirb of 
Xhe oBe Mtarr. pnelon u ftarxsttf time gave relief in 




lm», mBped bj Oitir fonns and pcL-uliar law 


* Atik 

that pnita 


UBC list Ac pntor uraficrrd a nrw olict, healw 
M Ihm »al«r bnalc bt obldi Ihe necilion of Ih 

to be ■hrnnnli nqoimT froB him. The Diun af 
r-h* £fn pf*du»d Ihe tdicl .bove-ineiitbned, «u 



|>*t spai UmaiBi, ■ Ravai ksi^I, when be parchiied ■ jtrt- 
Btn harnc *mt nr4eB, Bear Sjncaae. Thia ■cooaal Cuen 
csBda^Fa with aburriag Aat Caaiui ma left wilbont reiM^j, 
" la Aqailin, bU eullea^c aod friend, had DM jet paUiihtd ha 
IwaJn eoHrmiag fraad." Quit eiiiim Jheeret .' anujaii sn« 
AaaMiut, eallera tt JamiiiariM awaf, pntmlBat de dole malo Ar- 
^^. or. III. 14. 

c The law cotleclio^ or ajitrn, that ma (brmed b; the *ar{« 
at edict* psbliibeil ai di&rent liaKs fa; prctan, vaa called Au 
prxloritm,aais\M jos hototar'am, (Dolslrictlr bipdiD^.) Tbt 
luwi of Ibe iweire tablet, to|;elher with all anch other lawa ■ 
had 31 bo; time been pawd in theanemblj of the people, wen 
ciilled bj waj ol' enitaeace,ju cisile. The dtitinction waiex- 
acU; of the aaiue nainre ai [bat which takes place ia Eagiaaf, 
belweeo the cduhdod and Ibe siainle lam, and the l&w or praotic* 
(iftliecoarU of equity. The [no braachesoribe pnelnr'a jodiciil 

office wef« verT accnrolely disling---'— ' - — ■■ '' "■" 

■idei, Ibi) cnpiliil diC^reocE betnec 
irave in hi( eapacitj of jndge of 

paciiy of judge of enuiiy. ibal the foruier, beinp rrDBBded ai 
_ .-....■..■,. -lal-. thelatterninilbe pNferred wilbit 



' iAa yeas, anil were accordlDgt j caUed oclionei mnas, m a 



_ ibe jut civile, were perpe^ 

' fiayeat, anil wereBccora._„-j . . 

jfnt/aritr' >" <>» *»"• msnnei u the tonun nan <»\\i4 
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tenetSy can afford none. Thus, the courts of equity may, 
in certain cases, give actions for and against infants, not- 
withstanding their minority, and for and against married 
women, notwithstanding their coverture. Married women 
may even, in certain cases, sue their husbands before a 
court of equity. Executors may be made to pay interest 
for money that lies ]ongin their hands. Courts of equity 
may appoint commissioners to hear the evidence of absent 
witnesses. When other proofs fail, they may impose an 
oath on either of the parties -y or, in the hke case of a 
foilure of proofs, they may compel a trader to produce his 
books of trade. They may also confirm a title to land, 
though one has lost his writings, &c &c. 

Tfais power of the courts of equity in England, of 
whi<:h the court of chancery is the prindpal one, no 
doubt owes its origin to the power possessed by this latter 
of creating and issuing writs. When new complicated 
cases offered, for which a new kind of writ was wanted, 
the judges of chancery, finding that it was necessary that 
justice should be done, and at the same time, being un- 
willing to make general and perpetual provisions on the 
cases before them by means of new writs, commanded the 
appearance of both parties, in order to procure as com- 
plete information as possible in regard to the circum- 
stances attending the case -y and then they gave a decree 
upon the same, by way of experiment. 

To beginnings and circumstances like these, the English 
courts of equity, it is not to be doubted, owe their present 
existence. In our days, when such strict notions are en- 
- tertained concerning the power of magistrates and judges, 
it can scarcely be supposed that those courts, however 
useful, could gain admittance. Nor indeed, even in the 
times when they were instituted, were their proceedings 
frecf from opposition -y and afterwards, so late as the reign 
of queen Elizabeth, it was adjudged in the case of Col- 
leston and Gardner, that the killing a sequestrator from 
the court of chancery, in the discharge of his business, was 
no murder^ which judgment could only be awarded on 
the ground tliat the sequestrator s commission, and conse- 
quently the power of his employers, were illegal.** How- 

-^ Wbea air Edward Coke was lord chief ius^ce o^ \\i^ Vvtv^'^ 
i^Bffb, and lord Ellegmere, chanceUor, duTiii^ iVifi \^\V^ ^^ 



TH& coimiTmiiiii 

•fer the authority of tiieeoorti of cqaitjr baa ivp 
of time become aettled: oneofdiecoiMtitiieatbnm 
tbe legiihtiire aren ivoeifCi at praMBt sf^wab fl« 
de u tai p im wt fatiwecomti; tndl have no donb 
■even] acli of die whi^ legiilitine adgM be pvn 
lofHrfdi tfae office of tfMMeooarti isopemy iwkiiovHi 
The Mod of nrocem tibit hm in time been eilablal 
tlib oocnrt of <»aiioery» it m Mlowi. After a petl 
fisoeiTed by tlie coor^ flie penon aaed li aerved i 
writ of nljpMM^ to ooinmaiid Ut appeanoioB. If fa 
not feppear, an attacfameut ia iamed againat him ; m 
■en UwmOui b retained, a prodaouiion goea Ibrfli i 
him ; then a commiaalon of rdieliion ia iaaoed Ibr : 
bending him» and brinffing Inm to tlie Beet priaon. 
penon saed atanda fcrmer in oontempt^ a aeijeant al 
la to be aent ont to take him ; and if lie cannot be 
a aeqneatration of faia hmd mi^ be obtabied till he a{ 
Snch ia tlie power whidi the oonrt of chanoerj 
ooart of eqaity» hadi gradoally acquired to eeBi|i 
*v. pearance before it In regard to the ezecntibn i 
-decreea it gfivea» it aeeme that oonit baa not. been qi 
anccessful ; at least, thoae law-writers whose worin 
had an opportunity to see, hold it as a maxim, th 
court of chancery cannot biud the estate, but on 
persou \ and, as a* consequence, he wko refuses to i 
to its decree, is only to be confined ti^tbe fleet prise 
On this occasion 1 shall obsenreHnat tiie aut 
of the lord chancelFor .in England, JF his capacit 
judge of equity, is much more narrdffy limited tha 
which the praetors in Rome had been able to a 

James I. ai(ary serious quarrel also took place between the 
of law, aadlhose of equity, which is mentioned in B. iii. c 
Blackstone*s CommenMr/«5; a work in which more m\g 
been said dn the subject of the courts of equity. 

^ The court of chancery was yery likely the first institi 
the two courts of equity : as it was the hifrhe^t court in tbi 
dom, it was best able to begin the establishment of an 
or power, which naturally gaye rise at first to so niauv 
tions. Tne eoart of exchequer, we may suppose, only u 
the example of the conrt of cnancery; in order the be 
secure the new power it assumed, it even found i| oecei 
ifr/ng' out the waole strength U cov\\d muster \ and hoA tt 
surer aad the chancellor of the eiLche(\u«T «.\l3 ot«x%«^y^ 

•it, in tbe court ef exchequer , \v\ieu \X \ft xovm^^ %• 

equitjr. 

\-^ 



OF ENGLAND. 81 



Roman prsetors, we are to remark, united in them- 
s the double office of deciding cases according to the 

law, jw civile^ and to the praetorian law, or law of 
:y : nor did there exist any other court besides tlieir 
, that might serve as a check upon them : hence it 
»ened that their proceedings in the career of equity, 
• very arbitrary indeed. In the first place, they did 
use to make it any very strict rule to adhere to the 
r of their own edicts, during the whole year which 

office lasted : they even assumed a power of altering 
1 as they thought proper. To remedy so capital a 
:t in the distribution of justice, a law was passed so 
as the year of Rome 687» not long before Tully's time, 
'h was called Lex Cornelia, from the name of C. 
lelius, a tribune of the people, who propounded it 
T the consulship of C. Piso, and Man. Glabrio. By 
law it was enacted, that praetors should in future 
tantly decree according to their own edicts^ without 
ing any thing in them during tlie whole year of their 
x)rship. Some modern civilians produce a certain 
tusconsultum to the same effect, which, they say, had 

passed a hundred years before; while others are of 
ion that the same is not genuine : however, supposing 

be really so, the passing of the law we mentiou, 
ra that it had not been so well attended to^ as it ought 
ave been. 

lough the above mentioned arbitrary proceedings Of 
ors were put a stop to, they still retained aa^ber 
lege, equally hurtful j which was, that every new 
or, on his coming into office, had it in his power to re- 
oJoiUf. what part he pleased of the edicts of his predeces- 
and to reject the remainder : from which it followed, 
the praetorian laws or edicts, though providing for so 
t a number of important cases, were really in force for 

one year, the time of the duration of a praetor's 
;.' Nor was a regulation made to remedy this capital 

bow e^cts of their predecessors in office, which the new 
rstboi^t proper to retain, were called edicta tralatitia ; 
which they themselves published, as also the alterations 
I thty made in former ones, were called edicta nova. From 
»ove ittBBttoDed power exercised by every new i^x^Xsw m Vww^ 
?dictB were sometimea distingaished \>]} XViQ ^VV^^^^"^^"^ "^^ 
9»»p. ifee Orat. in Ver. i. 42. 



debet In the Rmbmi tari^iruilFnc^ betbrt? the time of the 
vaperor Hadrin ; wUefa b Miother remRrkable proof ot 
the Tcty giMtriMmv wWi whkh useful public rei;a]»- 
tioM tUMpboateeveijrBLtion. Umler the reign of the 

~Mriio% tb« moBt useral edicts of rorme* 

vMl^drderrollectinl, or rather com|Hled 

laAeft which nns tiieucefbr wards to be 

f flU'dvfl Jodgiigiii their dt^ciaions, and wu 

.../ C«IM ttiB perpetual edict, ;>irr^efauiH ediMMk 

h «dieC tfaoniji now loe^ soon gretv into great reputci 
— tha JorlhJuiMiltB of UtMe days vied with each other in 
wtitiBCnMnMntllta npOk it; and the emperor himielf 
tbooitU ft ID glofkMia m ktI of his n^tgo, to have cauKd 
the MDie to be ftauo^ thai he conudcied himself on that 
■ccooiit m bdng uMlbcr Nuidb.s 

fiot tte ootDti of eqnitjr iu England, notwithitaadin; 
the extennre JniidktkM tbey have beeu able io ptweM 
«f thue to MM^ Dover superseded the other coatti rf 



inDovitton% uul in geoeni the proceedlnfi^ al the oMrti 
ofequity. And here tre may remark the iingular, audit 
the same lime, effecfnal mean* of balancio); each otber'l 
iofluence, reciprocally posseftsed by thecouiite of the two 
different specie*. By meaii* of its excliuive privilege boUi 
of crdtfOg.uid iuuing nrita, the court of chancery hM 
been aUM'taiDder the courts of common Ian from acro- 
JMing Iwhemaelvei the cognizance of thooe new caK* 
j|pnbicfa7<(ere not provided for by any law in being, (ad 



aflertbc perpstual edict we iii«atioai Ibere herinr been a kind of 
etuuioiion brlween ihe Bataaa emperon, iu r^arJlothe improi*- 
aient o( tbe law. At Iwt^ taSer tbe reien of Juiti niaD, thai cds- 
brgtetl couinilatian vas BDhlished, cal^ the Cade of Jtal'ntian, 
vhicli, under different tiltei, comprHa tbe Hnaiau bM^ the 
•dicta ofihe piietors, together with the rewnpu ot ttMii ' 

land, wheneTCt a cDulitiuo thail lie effected beli 
cooimaii law, and tbou ofei^iiit^, and both i' 
be bouad alike to freme ilieir ludgmenu froi 

decided eaie* and preceduDU «ien ewAtu, 

ttill be pemibU tu btiuE canVikleavlx Upft\i«i 
pitalha. 
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tbu8 dangerously uniting in tiiemselves the power of 
judges of equity with that of judges of common law. Ou 
the other hand, the courts of common law are alone in- 
vested with the power of punishing, or allowing damages 
for, those cases of violence by which the proceedings of 
the courts of equity might be opposed j and by that 
means they have been able to obstruct the enterprizes of 
the latter, and prevent their effecting in themselves the 
like daneerous union of the two offices of judges of common 
law and of equity. 

Owing to the situation of the English courts of equity, 
with respect to the courts of common law, those courts 
have really been kept within limits that may be called 
exactly detined, if the nature of their functions be cousi- 
<lered. In the first place, they can neither touch acts of 
parliament, nor the established practice of the other 
courts, much less reverse the judgments passed in these 
latter, as the -Roman preetors sometimes used to do in 
regard to the decisions of their predecessors in office, 
and sometimes also in regard to their own. The courts 
of equity are even restrained from taking cognizance of 
any case for which the other courts can possibly afford 
remedies. Nay, so strenuously have the courts of common 
law defended the verge of their frontier, that they have 
prevented the courts of equity from using in tlieir pro- 
ceedings the mode of trial by a jury; so that when in a 
case already begun to be taken cognizance of by the court 
of chancery, the parties happen to join issue on any par- 
ticular fact, the truth or falsehood of which a jui^ is to 
determine, the court of chancery is oblieed to deliver up 
the cause to the court of king*s bench, there to be finally 
decided.^ In fine, the example of the regularity of the 
proceedings practised in the courts of common law, has 
been communicated to the courts of equity ; and rolls or 
records are carefully kept in them of the pleadings, deter- 
minations, and acts of those courts, to serve as rules for 
future decisions.* 

b See CanniDgham^s and Jacobus Law Dictionariea^ passim. 

* The lAaM^r of the rolls is tbe keeper of those records, as the 
title of thisvffice expresses. His office in the ennri of «b&^i:«x^ 
ih o(gmt uAportitaee, ss he cao bear and deteTuViv^ c».XAfi»\i^^\<^ 
mimemce of tbe lord c/uuioellor. 
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$4 THE' OOHSII ilJ I'JOll 

SofiurtbeR^bveftmBlwHogitiBliitpovfer *tc 
and modente^** that i^ to altav tbe written law 
tuieUf a judge of equity^ ire fbnA, Ganoot alter 
written law» that ii to ny, the eitabiished practi 
^ courtly and the jodgmentt groonded therenpoo — i 
can he meddle wfth thoee caiesibr whidi eit 
written or unwritten kiw have already made gem 
wonsy and of which there k a pomibdity Ibr the « 
eonrti of law to take oognizanoe. 

From all the above obienrationB it followi^ thai 
oonrtB of equity^ at ertablMhed in England* the ft 
definition may be grren, which is, tlmt they are a 
hiferior experimoital l«sidatQK^ continually emp 
fttding out and pro?imng law remedies lor the 
•pedes cf cases mr which neither the courts of i 
nm, nor the legislatore^ have as yet fimnd itoonvi 
practicable to establish any. In doing which, tbc 
ibrtiear to interfere with such cases as they find 
provided Ibr. A judge €li equity is also to adhr 
dednoni^ to tiie system of decrees Ibrmerly passf 
■€mi coiul^ regular records of which are kept 
ptmpose. 

From the latter circumstance it again follows, 
judge of equity, by the very exerdse he makes 
power, is continually abridging the arbitrary par 
as every new case he determines, every precec 
establishes, becomes a land-mark or boundary, 
both he and his successors in office are afterwards e 
to regard. 

Here it may be added as a condusion, that appes 
the decrees passed in the courts of equity are ca 
the house of peers ; which bare circumstance mi§ 
gest, that a judge of equity is subjected to certain 
rules, besides those ** of uatui-e and consdence on 
appeal being naturally grounded on a suppositic 
some rules of that kind were neglected. 

The above discussion on the English law, has 

much longer tlian 1 intended at first ; so much as i 

swelled, I find, into two new additional chapters, H< 

J confess I have been under the greater temptation 

at some /ength the subject of tVie covitVA q»^ ec\aitv, as 

/buod the error, which may \)e caWedL «u cAVi^>cfioa?»R 
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coDcerqing the arbitrary office of those courts, to be 
couDteiianced by the apparent authority of lawyers, aud 
of men of abilities^ at ti^e same time that I have not seen 
in ^y book any attempt made professedly to confute the 
same, nor indeed to point out the nature and true office of 
the courts of equity. 



CHAP. xn. 

OF CRIMINAL JUSTICE. 



We are now to treat of an article, which, though it 
does not in England, and indeed should not in any state, 
make part of the powers which are properly constitu- 
tional, that is, of the reciprocal rights by means of which 
the powers that concur to form the government constantly 
balance each other, yet essentially interests the security of 
individuals, and, in the issue, the constitution itself; I 
mean to speak of criminal justice. But, previous to an 
exposition of the laws of England on this head, it is ne- 
cessary to desire the reader's attention to certain con- 
siderations. 

When a nation entrusts the power of the state to a cer- 
tain number of persons, or to one, it is with a view to two 
points : the one, to repel more effectually foreign attacks j 
the other, to maintain domestic tranquillity. 

To accomplish the former poiut, each individual sur- 
renders a share of his property, and sometimes, to a cer- 
tain degree, even of his liberty. But, though the power 
of those who are. the heads of the state may thereby be 
rendered very considerable, yet it cannot be said, that 
liberty is, after all, in any high degree endangered, be- 
cause, should ever tiie executive power turn against the 
nation a strength which ought to be employed solely for 
its defence, this nation, if it were really free, by which I 
mead, unrestrained by political prejudices, would be at 
no loss for providing the means of its security. 

In regard to the latter object, that is^ the maintenance 

of domestic tranquimty, every individuaV m\x<&t) c:K5\\vi\s^ 

of new reatwciationa of his natural Vibeil^* XBOteoN^t «»w- 

1 




pHMin^ lot it ihoiddrdeirigte 




te obMTvcw daft thi 

fCKTvcB ^9 itadi^ MBit utt mMI^ 
tke Mftorilf of the c3BBCiilon flf Ike InvL thg 
■diMlikmily iw^lit ito piciiBUui to be ■mitred. ' 
Id a state wbere^ from a aeries of events* the will of 
the priiKe has at length attained tu hold the place of law, 
hespieadsan nnivenal oppresstoot aihitraiy and anie- 
sisted; even complaint is dumb; and the indiridoal, on- 
dUttingnishahle by him, finds a kind of sa^y in his owk 
insigoificaDoe. With respect to the few who surnxind 
liim* as. they are at the same time the instrumenta of his 
greatitemf tbey have nothing to dread but his momentary 
capridei; a danger against which, if there prevails a cer^ 
tain general mildness of manners^ they are in a great mea- 
sure secured. 

But in a state where the ministers of the laws meet 

with obstacles at every step, even their strongest passions 

are continually put iu' motion ; and that portion c^ public 

authority, deposited with them to be the instrument of 

national tranquillity, easily becomes a moat IbrmidaUe 

weapon. 

IjCt UM begin with tike hmhI favowmible mppoaition, and 

imagiae a prince whose inteu^na a»t \u ««rj cmk; 

/horougbij apright ; let us cvea wiv^oae* liMlAafc wi^ 
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lends an ear to the suggestions of those whose interest it 
is to deceive him ; nevertheless, he will be subject to er- 
ror: and this error, which, I will fiirther allow, solely 
proceeds from his attachment to the public welfore^ yet 
may very possibly happen to prompt him to act as if his 
views were directly opposite. 

When opportunities shall offer, and many such will 
occur, of procuring a public advantage by overleaping re- 
straints, confident in the uprightness of his intentions, and 
being naturally not very earnest to discover the distant 
evil consequences of actions in which, from his very vir« 
tue, be feels a kind of complacency, he will not perceive, 
that^ in aiming at a momentary advantage, he strikes at 
the laws themselves on which the safety of the nation 
rests, and that those acts, so laudable when we only con- 
aider the motive of them, make a breach at which tyranny 
will one day enter. 

Yet farther, he will not even understand the complaints 
that will be made against him. To insbt upon them will 
appear to him to the last degree injurious : pride, when 
perhaps he is least aware of -it, will enter the lists $ what 
he began with calmness, he will prosecute with warmth ^ 
and if the laws shall not have taken every possible precau- 
tion, he may tliink he is acting a very honest part, while 
he treats as enemies of the stat^ men whose only crime 
will be that of being more sagacious than himself or of 
being in a better situation for judging of the results of 
measures. 

But H were mightily to exalt human nature to think 
that this case of a prince, who never aims at augmenting 
his power, may in any shape be expected frequently to 
occur. Experience, on the contrary, evinces that the 
happiest dispositions are not proof against the allurements 
of power, which has no charms but as it leads on to new 
advances : authority endures not the very idea of restraint ; 
nor does it cease to struggle till it has beaten down every 
boundary. 

Openly to level every barrier, at once to assume the 
absolute master^ are, as we said before, fruitless tasks. But 
it is here to be remembered, that those powers of the 
people which are reserved as a check upou tik\« «o^^\^\^gD^ 
can only be effectaal bo far as they ate X^tow^dX VoX)^ 
9ctwa by private iodividuals. Soniet\me& «^ t\VSift\!i>\s^ 

1 2 
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tlie forre Bud persaverance of his tomplaintH, openilhF 
cyra of tfie notion ; at other limea, suoie lurmber of tlie 
legislature proposes a taw for the removal of some publii: 
abuse : fhese, thereforf, will be the persons agaiost whom 
the prinre will direct all his efforts.* 

Add he wiIlthemoreaB£urelllf do80,asfroin theerrorso 
UBunI among men in power, he will think that the opposi- 
tion he meela with, however genera?, wholly depends on 
(he activity of but one or two leaders ; and amidst the cal- 
culations he will make, both of the supposed smallness of 
the obstacle which offers to his view, and of the decinve 
nature of the single blow be tli'mka he needs to strike, he 
win be urged on by the despair of annlnijon on the point 
of bring Baflted, ■nabj' the most TJoteM at airtetned^ that - 



Cn tat tAptaVlU^ 1^A4M BUllBHf tttMliffit^ jUl'inHiO 

itrthorif^. Btatoti t%« dOwt'taiUt ttMbttftMaViMlA 



Bdcceed, he wilT, in defect of otb^raknirce^ try tire nl 
extent of the legal powers which tfae cwft rtit u ti on bic im 
ttuBted with him ; and if the 1a«s have not in a nnunief 
provided for every possible cas^ be win arait himself of 



of the law, nnder the very shelter of the bnat confrired 
for theif aecdiity.'' 

This ia not all ; indepeDdeDUy of the immediate mis- 
chief b6 may do, if the l^ialatnre do not inteipow U 
time, tltt bkiwa wdl reach the constitution itwtff'aod 
the consterAatioi) becomhtg ^neral amongst the pe<^)l^ 

• By the word prince, I meaa tboce nbo, ander wfasteiM 
appcllatioa Bpd in nhatCTer g^ierDmciil ilmaj be, anaillielKai 
of^pabllc sffain. 

> If there were an* penoa ithoclArpd BwwiiH cslnnniMitt 
haman naure, for Kiiheratonelamacedtintf here.lwaBlddesin 
bim to CMt bi* e ja ■» tbehiriaTy of klaab XI — of K Hisheliea, 
■ad abaia all, on that of England be&re the reiolalion -. be wo«ld 
M« the art. and acti-'- -' — 
ilgradaall J Ivtitt : 
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each individual will find himself enslaved in a state which 
yet may still exhibit all the common appearances of 
liberty. 

Not only, therefore, the safety of the individual, but that 
of the nation itself, requires the utmost precautions in the 
establishment of that necessary, but formidable, preroga- 
tive of dispensing punishinents. The first to be taken, even 
without which it is impossible to avoid the dangers above 
suggested, is, that it never be left at the disposal, nor, if 
it be possible, exposed to the influence, of the man who is 
the depositary of the public power. 

The next indispensable precaution is, that neither shall 
this power be vested in the legislative body ; and this pre- 
caution, so neces4liy alike under every mode of govern- 
ment, becomes doubly so, when only a small part of the 
nation has a share in the legislative power. 

If the judicial authority were lodged in tlie legislative 
part of the people, not only the ffreat inconvenience must 
ensue of its thus tiecoming independent, but also that 
worst of evils, the suppression of the sole circumstance that 
can well identify this part of the nation with the whole» 
which is, a common subjection to the rules which they 
themselves prescribe. The legislative body, which could 
not, without ruin to itself, establish, openly and by 
direct laws, distinctions in favour of its members, would 
introduce them by its judgments; and the people, in 
decting representatives, would give themselves masters. 

The judicial power ought therefore absolutely to reside 
in a aukvdinate and dependent body ; dependent, not in 
its paraRlar acts, jfiith regard to which it ought to be a 
sanctuary, but in its rules and in its forms, which the legis- 
lative authority must prescribe. How is this body to 
be composed ? m this respect farther precautions must 
be taken. 

In a state where the prince is absolute master, numerous 
bodies of judges are most convenient, inasmuch as they 
restrain, in a considerable decree, that respect of peraons 
which is one inevitable attendant on that mode of govern- 
ment. Besides, those bodies, whatever their outward 
privileges may be, being at bottom in a state of great 
weakness, have no other means of acquiring the respect of 
the people than their integrity, and their constancy in 
observing certain rules and^forms: nay, these circum- 

13 
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■tMiM waited, ift>tBifcdeg»eeo»i ^ <i» i >lhe>> i» i ^ 
ielfi MiddiMMriiB tl* tiidisUi iM MgM^aifenMi of 
maidmgihcm the todb of hk o pricaL* 

Butp In CO cAdoiHy liaiiiwl ■nDHnftgff ttuit i% wbuv 
thepriDMiiiiiHleiMMidto bc^ aad in tefc ii^ nd^to 
tlie l«iv% Boteeroai bodict of judjcifw Ooald ht r tp pf 
naiiltotfaeiplrilorflie obii0titalidn» ^riiUi noaira^^W 
•npowenintiiesteleihoaldlM «■ UmAeatdkm^lmiim 
ond of their inifitiitioii can all^i Mtt»id4lhifcli4hr 
tkJMitudiii hKideiitto indi it itet% diqr MliM: «teit 
Y^Y dangefoue infloeiMt* 

3eMtZ tfant awewhkh k atftoiriiy iaopiiaa hyflMi 
bodies and fawttHial wbeaitkaeaMMaytoilraurilHi 
tile ipebiwieal of Ihm hnr%' would n^Bbly be aapnAww 
in aelate wheretfae fidiale p6>wer of AanaHna iftaa^^thrir 
tide^ bat would Boreorer bata tiia ndeclnevDna tcadoMf 
to Intradaoeaaotheriortof fearthaotilatWfakli mukwrnafbe 
taught to entarfahk Thoeenrij^tribyMHijaaiwffliM 
to mpgoe e^ would pmetve^ inall-fltuatiOBa of aflidi^ tw 
int^^itj wUcb diitingaiAee tibeni in italM af . a dilfiRHt 
c cawUluti an ; they would never idqaife after the fai- 
fluenoe, still less the politica] sentiments^ of those whose 
fate they were called to decide ; but these advantages not 
being founded in the necessity of things, and the power 

<: The aboye observations are in a ffreat measare meaat to allude 
to the French parlemensy and particaiarly that of Paris, the bfltd 
of all the others, ivhich forms snch a considerable body as fa hare 
been once summoned as a fourth order to the general estates of the 
kingdom. The weight of that body^ increased by fl|^^reita- 
stance of tbe members holding their piaeet for life, hafrn gemml 
been attended with the ad?antage just mentioned, of placing then 
abore beinjg over-awed by private individuals in the admiaistratioB 
either of civil or criminal justice ; it has elien rendered them ss 
difficult to be managed by tne court, that the ministers have been 
at times obliged to appoint particular judges, or commissaries, to 
try snch men as they had resolved to ruin. 

These, however, are only local advantaffes^ and relative to the 
nature of the French government^ whicn is an nncontronled 
monarchy, with considerable remains of aristocracy. Bat in s 
free state, snch a powerful body of men, vested with the power of 
deciding on the lite, honour, and property, of the citicens, wooM, 
as will be presently shewn, be productive of very dangeroos po- 
litical coBsquences ; and tne more so, if such judges haol as is the 
case all over the world, except here, the power of decioiog open 
. the matter of law, and the matter of^fact. 
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of such judges leeming to exempt them from being so very 
▼irtuoofl^ men would be m danger of taking up the fatal 
opinioD, that the simple exact observance c^ tlie laws is 
not the only task of prudence : the citizen called upon to 
defend, in the sphere where fortune has placed him, his 
own rights^ and those of the nation itself, would dread the 
consequences of even a lawful conduct* and though en- 
conraged by the law, might desert himself when he came 
to behold its ministers. 

In the assembly of those who sit as his judges, the 
citizen might possibly descry no enemies; but neither 
would be see any man whom a similarity of circumstances 
might engage to take a concern in his fate : and their rank, 
especially when j6ined with their numbers, would appear 
to hitn, to lift them above that which over-awes ii»justice, 
where the law has been unable to secure any other check, 
I mean the reproaches of the public. 

And these his fears woqld be considerably heightened, 
H, by an admission of the jurisprudence received among 
certain nations, he beheld those tribunals, already so 
formidable, wrap themscjfves up in mystery, and be made, 
as it were, inaccessible.*^ 

He could not think, without dismay, of those vast 
prisons within which he is one day perhaps to be im- 

^ An allusion is made here to the secrecy with which the pro- 
ceedings, in the administration of criminal justice, are to be carried 
on, according to the rnles of the civil law, which in that respect 
are adopted over all Europe. As soon as the prisoner is com- 
mitted,- bc is debarred of the sig-ht of every body, till he has gone 
tbroogh bis several examinations. One or two iudg^es are ap- 
pointed to examine him, with a clerk to take his answers m 
writing ; and he stands alone before them in some private room 
in the prison. The witnesses are to be examined apart, and be is 
not admitted to see them till their evidence is closed : they are 
then confronted tog^ether before all the juds^es, to the end that the 
witnesses may see if the prisoner is really the man they meant 
inj^iving their respective evidences, and that the prisoner may 
object to such of them as he shall think proper. This done, the 
depositions of those witnesses who are adjudged upon trial to 
be exceptionable, are set aside : the depositions of the others are 
to be laid before the judges, as well as the answers of the prisoner, 
who has been previously called upon to confirm or deny them in 
their presence ; and a copy of the whole is delivered to nim, that 
he may, with the assistance of a counsel, which is now granted 
him, prepare for his justification. The judges are^ as has been 
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mured— of tiioae pvooeediBn uknvmito Uhi^ 
which he k to p irn of fluit totel wdoioB. 
■ockty of other mai orofthote long tad mt w t 
tiooik hi which, ahMKlowd wMlylo hhMdfihh w»hm 
nothing but a ^uAre defence to oppoie t» flio littler 
Terled qoMtlont of men wbow intntme be rindl it' loiit 
mirtnnt^ and in wfaidi fail ipirtti^ farakin dews faf i» 
'Htade^ Bball rcoeire no inpiMMt^ either ftoM tke, e9» 
sdt of hii friends or the looks of tfaoM who rial oihr 4 
vows fer his ddifennio& 

The Mcuri^ of the individnal, end flie r wwrlm— ■■ rf 
that ■ecnrity, being then eqnelly iimtie l to tiw8 1 
ofKbeitv, andneceMBiyfortlie preKTvatioB o^l^'thaa. 
two pomti nMHt newer be left o«t of aght iattieafn^ 
bliduMnC of a iodkial power; and t ooMetfethakAv 
' necennuilT lead to the wllowing uMDdnH. 

In the firit place I fhafl remind the reader oT what h* 
been laid down abore, that liiejodirial noOority oncht 
nevo'lorerideinan independent bed^i atiii ieaaia urn 
who is already the tmalee of the executive power. 

Secdndl^, the party accused ought to be provided widi 
every possible means of defence. Above ail things, the 
whole proceedings ought to be public. The courts, and 
their different forms, must be such as to inspire respect, 
but never terror -, and the cases ought to be so accurately 
ascertained, the limits so clearly marked, as that neither 
the executive power, nor the judges, may ever hope to 
transgress them with impunity. 

In fine, since we must absolutely pay a price for the 
advantage of living in society, not only by relinquishing 

Kaid before, to decide both upon the matter of law and the matter of 
fact, as well at upon all incidents that ma^ arise during fbe 
course of the proceeding's, such as admitting witnesses to be heard 
in behalf of the prisoner, &c. 

Thismodeofcriminal judicature may be useful as to the baredii- 
covering of truth, a thing which 1 do not propose to discuss here; 
but, at the same time, a prisoner is so completely delivered up 
into the hands of the judges, who even can aetain him almost tt 
pleasure by multiplying or clelaying his examinations, that, when- 
e?rr it isaoopted, men are almost as much afiaid of being aooused, 
as of being guilty, and especially grow very cautious how they is- 
terfere in public matters. We shall see presentlvhow the trial bf 
jury, peculiar to the English nation, is .admirably adapted to the 
OHtnre of a free state. 
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some share of oar naturat liberty (a surrender which, in a 
wisely framed government^ a wise man will make with- 
out reluctance), but also by resigning part of even our 
persoMil secority; hi a word^ since all judicial power is 
an evil, though a necessary one, no care should be omitted 
to reduce as for as fMsnble the dangers of it 

AAd te there is,- however, a periotl at which the pru- 
dettee of itoa»]ttUBt stbp^ at which Uie ssifety of the indi- 
vidnal must be given up^ and the law is to resign him over 
to the judgment of a few persons, that is^ to speak plainly, to 
a declillon in some sense arbitrary, it is necessary that this 
law should narrow as for as possible this sphere of peril, 
and so order matfen^ that when the subject shall happen 
to be summoned to the decision of his fate by the fkllible 
coAKiei«ee of a few of his feiloW-creatures, he may always 
find in them advocates, and never adversaries* 



CHAP. xin. 

THE iUBJBOT COWTXHJDKD. 



ArtBR having offered to the reader, in the preeeding 
chapter, such general considerations as I thought neces- 
saty, in order to convey a juster idea of the spirit of the 
cHminal judicature in England, and of the advantages 
pecuTiar to it, I now proceed to exhibit the paiticQlars. 

When a person is charged with a crimen the magistrate, 
who is called in England a justice of the peace, issues a 
warrant to apprehend him; bat tlus Warrant can be no 
more than an order for bringing the party before him ; he 
most then hear him, and take down i» writing his an- 
swers, together vrith tiie different informations. If it ap- 
pears on this examrnation, either that the crime laid to 
the charge of the person who is brought before the justice, 
was not committed, or that there is no just ground to sus- 
pect trim of it, he must be set absolutely at liberty : if the 
contrary results fltmi the examination, the party accused 
must give boil for his appearance to aoswer to the charge 3 



again discusaed, before he can be exposed to the daii{ 
tnal. At every seasioa the sheriff appoints what ia 
the grand j ury. This assembly most be composed c 
than twelve men, and less than twenty-four ; and is 
formed out of the most considerable persons in thei 
|. i^B Its fimction is to examine the evidence that hi 

Ij' j^H given in support of every charge: if twelve of tho 

-I ^1 ^^^ ^ ^^^ concur in the opinion that an accusation 

IF: if^l grounded, the party is immediately discharged ; if. 

contrary, twelve of the grand jury find the prool 
cient^ the prisoner is said to be indicted, and is d( 
in order to so through the remaining proceedings. 

On the day appointed for his trial, the pris( 
brought to the bar of the court, where the judge 
causing the bill of indictment to be read in his pr 
must ask him how he will be tried : to which the p 
answers, by God and my country ; by which he is 
stood to claim to be tried by a jury, and to have 
judicial means of defence to which the law entitli 
The sheriff then appoints what is called the petit 
this must be composed of twelve men, chosen 
county where the crime was committed, and posse 
a landed income of ten pounds by the year : theii 
ration finally decides on the truth or falsehood 
accusation. 
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idifierent in the cause; for instance, if he thinks he has 
terest in the prosecution, that he is related to the pro- 
jTf or in general to the party who pretends to be 
ed. 

e second kind of challenges are called, to the polls, 
capita J : they are exceptions proposed against the 
9, severally, and are reduced to four heads by sir 
ard Coke. That which he calls propter honoris re- 
(IK, may be proposed against a lord impanelled on 
y: or he might challenge himself. That propter 
lum takes place when a juror is legally incapable of 
jg that office, as if he was an alien ; if he had not an 
; aoffident to qualify him, &c. That propter delictum 
>r its object to set aside any juror convicted- of »^kh 
i or misdemeanor as renders him infamous, as felony, 
ry, &c That pro/)<fr a^^um is proposed against a 
who has an interest in the conviction of the prisoner ; 
>r instance, who has an action depending betweeu 
ind the prisoner ; he who is of kin to the prosecutor, 
I counsel, attorney, or of the same society or corpora- 
witli him, &c.^ 

fine, in order to relieve even the imagination of the 
ner,the law allows him, independently of the several 
eoges above mentioned, to challenge peremptorily, 
is to say, without shewing any cause, twenty jurors 
«sively.** 

hen at length the jury is formed, and they have taken 

oath, the indictment is opened, and the proseoutor 

iicestlie proofs of his accusation. But, unlike to th^ ttflei 

e civil law, the witnesses deliver their evidence in the 

;nce of the prisoner : the latter may put questtoos to 

•y he may also produce witnesses in his behali^ and 

them examined upon oath. Lastly, he is allowed to 

a counsel to assist him, not only in the discussion of 

M>int of law which may be complicated with the fiict, 

ilio in the investigation of the fact itself, and who 

V^hen the prisoner is an alien, one half of the jurors must 
« aliens; a jury thus formed is called a jury tte mediettUe 

Vben those several challen&^es reduce too much the number 
irors on the panel, ivhicfi is forty-eisht, new ones are 
d OB a writ of the judge, \^ho are named the tales, fiooi those 
I of the writ, decern or octo tcUet 



point! oat Id itbo the gawtwiw be o^ght to iwl^ W#u 
a»k»ibtmtorham-' 

Snch are tbe Rncrat^pM i>i|ic)> Hie Uw iiM ddri^ Iv 
citei of comawMi ptuwecMtln™; bnt in liHMelbrbiihtai>a% 
and for mitptfiiiM at tnvwwt M'*' i^ *° '*r> "" * ">■- 
•piracy agaitiit tlie life of the kiu^ or agoiuat the sute, 
and ibr a concnkueat of i|t' aa^uaatioiu which luppow » 
heat of.puty asi^ powwflll accqitii^ the law bai proride^ 
for the accuted pai^ ftrtfaer wi^guuds. 

Fmt, DO penoD fiaa be qoe^oed for niiy tresira, 
cxcqit a 4>rwt att^lqit on the Lie of the king, after three 
jeara eluiw)d Hooe the oficocE. 2. The accused putf 
nHy> indjjpeodeytlf of hia (f^faer legal grounds^ dial- 
kdgjng^ijjieimiptonlycballeiiffetliirty'fivejuroiWS- He 
nwy i|**e tiro oponMd to Mwat him through the whole 
coune of tiie pfoceediD^ 4. Tliat liis witjieises oaf" 
not be kept ^way, the ^ndRi niiut graut him the soqie 
compfilnvejiroceMtobrut^ theni in, wliicli they issue to 
cbmftel the a*if}enc«i animt him. 5. A copy of hi* 
indidmeat vitwt be dehreml to hioi ten -dgiyB at leut 
before the trial, in preaenceoftwi) wituesses, uudatthe 
expeuce of five shillings} which copy must cuntQin afe 
the facts laid to his charge, thi: uauies, professions, uia 
abodes, of the jurora who are to be ou the jmnel, nad 
of aJl the witnesses who are iiitciiiled to be produced 
against him.' 

When either in cases of high treason, or of inferior 
crimes, the prosecutor acid the prisoner have closed tlieii 
evideuee, and the witnesses have answered to the respec- 
tive questions both of liie bench, and of the Jurors, one of 
the Judges makes a speech, in which he sums np the Iscti 
which have been advanced on both sides. He points out 
to the Jury what more precisely constitutes the hiu^ of 
the question befbre them ; and he gives them his opiuiou, 
both with regard to the evidences that have been giref^ 
and to the point of law which is to guide them in their de- 

' Thisluit arliele howeier ii nnL eitaliliahtd bj lav, eiccpl 
in Clues of tcesson ; it i> dune obI; ilii^ugli cuaiuui una Ihc io- 
daleence of the judeea. 

* Tbc penalty ofa miaariiian of trcasoD, in Ihe forTeitiire of ill 
■Fooda, nad imiiriwinnieiii for life. 

• Siat.7Wrill. e.3. Bi.d7Aiir c. 21, The latter mil l» I* 
in fartX only afler the dealh oC Ihe Ime pretender. 
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curioo. This done, the jury withdraw into an adjoining 
rooniy where they must remain without eating and drink- 
ing, and without fire, till they have agreed unanimously 
aiuoog themselves, unless the court give a permission to the 
contrary. Their declaration or verdict, veredictHm, must, 
unless they choose to give a special verdict, pronounce ex- 
pressly, either that the prisoner is guilty, or that he is not 
guilty, of the foct laid to his charge. Lastly, the funda- 
meuted maxim of this mode of proceeding is, that the jury 
must be unanimous. 

And as the main object of the institution of the trial by 

a jury is to guard accused persons against all decisions 

WbatMVer by men invested with any permanent official 

I autbo^R,' it is not only a settled principle, that the fpi- 

t..|doo which the judge delivers has no weight but such as 

the jury choose to give it, but their verdict must besides 

comprehend the whole matter in trial, and decide as well 

vpou the feet, as upon the point of law that may arise out 

01 it: in other words, they must pronounce both on the 

commission of a certain fact, and on the reason which 

^a'^*»« such &ct to be contrary to law/ 

This is even so essential a point, that a bill of indictment 
most expressly be grounded upon those two objects. Thus, 
an indictment for treason must charge^ that the alleged 
ftcts were committed with a treasonable intent fpi^di" 
torUJ. An indictment for murder must express, that the 
&ct has been committed with malice prepense, or afore- 
thought. An indictment for robbery must Charge, that 
things were taken with an intention to rob^ fmmmo fvL- 
nmdij &c. &c.» 

f **Lawg,** at Juuiasrojs extremely well, ''are intended, aof 
to trust to what men will du, but to guard aguinst what they 
may do.** 

B Unless they choose to give a special verdict. "When the 
jary,** says Coke, *< doubt of the law, and intend to do that 
which is just, they find the special matter, and the entry is, et 
iuaer totA materi&petunt discretionem justiciorutn ** lust. iv. p 41. 
Toese words of Coke, we may observe, confirm bejropd a doubt 
the power of the jurv to determine on the whole matter in trial : 
a power which, in all constitutional views, is necessary 1 and the 
more so, since a prisoner cannot in England challenge tlie judge, 
as he can under the civil law, and for the same causes as ha can a 
witaesB. 

^ The priociple that t^')t»Tj is to decide bolVi on >);» \««X««k!\^^DA 

K 



!* TRBCOKSTrrunoN 

Jurira are eveu so ■incontrouliible in their verdict, (no 
appreheniive lias tbe constitution been, lest precsiitioni to 
Tfntraiii them in the exercise of their fimclion, howerer 
specious ill tlie beginiiing, ini|;btin the i«aiie be eonvertnt 
to the very deHtriittion of theends of that i nut itiition,) tint 
it is It repeate«l priiidple, Ihatajuror, in delivering bi« 
opinion, is to have no other rule but his opinion itself; fliit 
is to say, no otiter rule than the belief which results to hi> 
mind from tiie focts alleged on both aides, from their pro- 
bfkbilitv, from the credibility ofthe witnesses, and even 
from all such circumstances as he may have a private 
knowledge of. Lord chiefjnstice Hnle expresses himBetf 
on this subject, in the folloiving terms, in his ^fiory ef 
IheCommonLavi of England, chap. 1:2. $ 1 1. i i 

•■ In this recess of the jury, they are to consider their ' 
evidence; to weigh the credibility of the witnesses, and 
the force and efficacy of their testimonies; wherein, as[ 
before mid, they are not precisely bound to the rules oftbcr 
civil law, viz. to have two witnesses to prove everj- taeU 
unless it be in cases of treason, nor to r^ect one witueu 
becniise he is aingle^ or alwitys to believe two witneases, i^ 
tlie probabihty ofthe fact doea upon otlier circumstaiicea 
reasonably encounter them; for tbe trial is not here 
simply by witnesses, but by jury ; nay, it may so Ihll out, 
that a jury upon their own knowledge may know a thinf 
to be false that a tvituess swore to be true, or may know 
a witoesa to be incompetent or incredible, though nothing 
be objected' against him, and may give their verdict ac- 
cordingly."' 

If the verdict pronounces not guilty, the prisoner is lat 
nt liberty, and cannot, on any pretence, be tried again for 
the same ofTence. If the verdict declares him guilty, thea,^ 
and not till then, tlie judge enters upon his function asa 

criinioalillDrit, iiEo nrTI nndenbiad, (but ifii TCnIict wen ». 
(fnatrd US only to bare Tar in objcci the buro eiialencp nf Die hit 
luidlo thedinrgeortliepriSDnPTj no punish men I cnald be Hwunldl 
Ijv Iheindje in consequence of il. Thus, in Ihe pmieculian of 
iVmidftll, for printing Juniiia's letter to the iHOg, the JBrj 
bronglitin the follnwiog lerdict, "ijuilly of printing and pub- 
liiliiiie:, only;" the eonKquence of^whiuh was ihc riijclist^e of 
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j.udge« and pronounces the punishment which tiie law a|> 
points.'^ But, even in this case, he is not to judge accord- 
ing to his own discretion only ; he must strictly adhere to 
the letter of the law ; no constructive extension can be ad- 
mitted ; and however criminal a fact might in itself be, it 
would pass unpunished if it were found not to be positively 
comprehended in some one of the cases provided for by 
the law. The evil that may arise from the impunity of a 
crime, that is, an evil which a new law may instantly stop^ 
has not by the English laws been considered as of magni- 
tude sufficient to be put in comparison witli the danger of 
breaking through a barrier on which so mightily depends 
the safety of the individual.* 

. To all these precautions taken by the law for the safety 
of the subject, one circumstance must be added, which iu- 
deed would alone justify the partiality of the English 
lawyers to their laws in preference to the civil law ; I 
mean the absolute rejection they have made of torture."* 

^k When the party accnsed is one of the lords temporal^ be liltC' 
wise enjoys the universal privilege of being jndged by liia:|«»n ; 
•ihoogh the trial then difiers in several respects. In tlie In^ place, 
as to the nnmberof the jurors: all the peers are to perform the 
ftioction of snch, and they most be summoned at least twenty 
days beforehand. II. When the trial takes place daring the ses- 
sioD, it is said to be in thehteh coart of parliament; and the peers 
officmte at once as jarors ana judges: when the parliament jh not< 
sitting, the trial is said to be in the court of the hiffh steward of 
England ; an office which is not usually in being, out is revived 
on those occasions ; and the high steward performs the office of 
jadee. III. In either of these cases, unanimity is not required; 
andthe majority, which must consist of twelve persons at least, is 
to decide. 

1 I shall give here an instance of the scruple with which the 
English judges proceed upon occasions of this kind. Sir Henry 
terrors having been arrested bv virtue of a warranty in which he 




executing that warrant cannot be mnrder, because no good war- 
rant : wherefore he was found not snilty of the murder and man- 
slaaghter.**— 4See Croke^sRep. P. fll. p. 371. 

■^ Coke says (Inst. III. p. 35.} that when John Holland, duke 
of Exeter, and William de la roole, duke of Suffolk, renewed, 
^nder Henry VI. the attempts made to introduce the civil law, 
-they exhibited the torture as a beginning thereof. The instrii- 
«Beiit was called the duke of Exeter^s daughteY. 
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IM THE CqifcTITFTlON 

Without ivpnitinz ber« vbit hx» brts aid on Ihbaub- 
jrct liT Ibc Mlmimtrfe »i<har of the Tnatiu on Crimn nA 
pHnitlimentt, I ihall only odserve, Urtt the toiture, in 
ibelf •<> horhtilp an r^ipndieol, iroDld, more espccmltf in i 
free itate, be attnuW nilh Ihe moat fatal romeqaeucn. 
It was sbsotutely iiec«mfy to pttT-ludc, by rejecting it, aD 
attempt! to make the pumlit of ^uill ao iDstniinent of vcn- 
^(^nre BZaiiisHhf tiiii«viil. £vcii IheooiirictfdcriiiiJDll 
must be sp9rc<l,siid a pnulice at al) rales exploded, which 
■nii(bl so ea5ilf be made ui iiutniment of endless vexalioa 
»nd perpeenlion.* 

For Ihe bither preventron of abuses, it is an iurarinblc 
usage, that tlie IriaJ be pubhc. The prisoner ii«lher 
nia£eB bis >p|i«flraiice, Dor pleads, but in places wbere 
etcTy body may have frt« ^Dtranee; and the witueoei 
wlien thejgivethcif evidener, thejndge w)ien ht deltven 
)>ii o|iiritoo, the jury when lliey ^re their rerdicl, hic kII 
under ilie public eye; I..ait1y, the Judge cannot change 
either the place or the kind c^ punishment prescribed b)r 
legal sentence; and a aherifiT who «bou)d take away the 
lilr of a man in a niEUiner different from thai iThii.-h the 
law prescribes, would be prosecuted as guilty of oiunier.' 

In a word.the conitlitution of England, being a freecoD' 
Btltution, demanded, from tliat circumataiice alone, {at I 
should already have but too often rejieated, if ao fuKdi- 
mental a truth could be too often urged,) extraonlinarT 
precautions to guard against the dangers which uuavnd- 
ably attend the power of inflicting punivhments; anditii 
particularly -when considered io this light, that the tri«I 
by jury proves an admirable institution. 

" Judge Fotier rcUlec, frum Whiilock, Ibsl Ihe biibop of I 
ljiiidoiihaviDg;viid id FeltoD, vho bnd asiiiBEnaled Ibedafceof 
~ " - - - ^1,1 

liii 



BackiDgbanif " If jnu will not cDnfeu, yau miiat go tbe racli 



ia Ihe extrrniity uf Ihe larlure; biihop Land perbspi, i 
alU.il boBrd." 

" Soond iciiK," adds Foster, " ia the moatb of an enihgsiiiri 
and n ruffian I" 

Land bating proposed the r«ek, Ibe matler was shortly ilebntod 
nl Ihe bnsrd, »nd it ended ia a, reference tn Ihe judges, who nnn- 
slmoiisly resolied thsl lliemi^k canld iiui be leg-ally uied. 

- Audifany other pennn but Ihe shenff, eveo Ihe judge him- 
.elf, wsreloCBUse death tohein"-*-' - - -' ' — 

tkled, il nould be dveaied 
baak if. eh. J4. 
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By means of it, the judicial authority is not only placed 
out of the hands of the man who is vested with the exe- 
cutive authority — it is even out of the hands of the judge 
himself. Not ouly the person who is trusted with the 
public power cannot exert it, till he has as it were re- 
ceived the permission to that purpose, of those who are set 
apart to administer the laws) but these latter are also re- 
abiuned in a manner exactly alike, and cannot make the 
law speak, but when, in their turn, they have likewise re- 
ceived permission. 

And those persons to whom the law has thus exclusively 
delegated tlie prerogative of deciding that a punishment is 
to be inflicted ; those men^ without whose declaration the 
executive and the judicial powers are both thus bound 
down to inaction, do not form among themselves a per- 
manent body, who may have had time to study how their 
power can serve to promote their private views: they are 
men s^lected^t once from among the people, who perhaps 
never were before called to the exercise of such afunction» 
Qor foresee that they ever shall be called to it again. 

As the extensive right of challenging efifectually baffles, 
on the one hand, the secret practices of such as, in the 
&ce of so many discouragements^ might still endeavour to 
make the judicial power subservient to their own views, 
and on the otlier excludes all personal resentments, the 
sole affection which remains to influence the integrity of 
those who alone are entitled to put the public power into 
action, during the short period of their authority, is, that 
their own fate as subjects is essentially connected with 
that of the man whose doom they are going to decide. 

In fine, such is the happy nature of this institutiou, tliat 
tiie judicial power, a power so formidable in itself, which 
is to dispose, without finding any resistance, of the property, 
honour, and life of individuals, and which, whatever pre- 
cautions may be taken to restrain it, must in a great de- 
gree remain arbitrary, may be said in England, to exist, — 
to accomplish every intended end, — and to be in the hands 
of nobody.P 

P The conseqneace ot this institution is, that no man iu £n^. 
land ever meets the man of whom he may say, '* that man hus u 
power to decide on my death or life.^* If we conld for a uiomeut 
toilet the adraotages of that institution, "we ou^V\\^\\««sX\<)'^<\< 
mtre the iageauity ofiL 
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[ have suggested, I think there are still either intc 

f rounds of pre-eminence on the side of the 1 
Inglaud. 

They do not permit, that a man should be made 
the risk of a trial, but upon the declaration of 
persons at least, the grand jury. Whether he 
prison, or on his trial, they never for an instant reA 
access to those who have eitlier advice, or comfort, 
him : they even allow him to summon all who ma 
any thing to say in his favour. Lastly, what is i 
great importance, the witnesses against him must 
their testimony in his presence; he may cross e: 
them ; and, by one unexpected question, confound a 
system of calumny: indulgences these, all denied 
laws of other countries. 

Hence, tlioush an accused person may be expc 
have his fate decided by persons (the petty jur^ 
possess not, perhaps, all that sagacity which in son 
eate cases it is particularly advantageous to meet wi 
judge, yet this inconvenience is amply compensated 
extensive means of defence with which the law, 
have seen, has provided him. If a juryman does n< 
sess that exoertness which is the result of lon&r di 
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the guilt of a person, against whom nevertheless the proof 
has been positive, they temper their verdict by recom- 
Biendiug him to the mercy of the king ; which seldom 
fails to produce at least a mitigation of the punishment: 
that, though a man, once acquitted, can never, under any 
pretence whatsoever, be again brought into peril for the 
same offence, yet a new trial would be granted, if he had 
.been found guilty upon proofs strongly suspected of being 
.folse. (Blackst b. iv» c !27-) Lastly, what distinguishes the 
laws of England from those of other countries in a very 
. honourable manner, is, that as the torture is unknown to 
them, so neither do they know any more grievous punish- 
ment than the simple deprivation of life. 

All these circumstances have combined to introduce 
such a mildness into the exercise of criminal justice, that 
the trial by jury is that point of their liberty to which the 
people of England are most thoroughly and universally 
wedded; and the only complaint 1 have ever heard ut- 
tered against it, has been by men, who, more sensible of 
the necessity of public order than alive to the feelings of 
humanity, think that too many offenders escape with 
impunity. 




CHAP. XIV. 

^^^^ cTHE SUBJECT CO» 
&8^ IMPRISONMENT. 



cTHE SUBJECT CONCLUDED. LAWS RELATIVE TO 



But what completes the sense of independence, which 
the laws of England procure to every individual, — a sense 
which is the noblest advantage attendant on liberty, — is 
the greatness of their precautions upon the delicate point 
of imprisonment. 

In the first place, bv allowing, in most cases, of enlarge- 
ment upon bail, and by prescribing, on tliat article, ex- 
press rules for the judges to follow, they have removed all 
pretexts which circumstances might afford of depriving a 
man of bis liberty. 
But it is against the executive powei th^X.\he \^'^^^>a.x^ 
ba^ above all, directed its efforts: nor Vwa V\.\ieex\\:»wV>o 



slow degrees, that it haa been enabled to wreat from it a 
brnrrh of power, vrhich enabled it to depri>-e the people 
of their leaden, as well as to iatimidale those who migfat 
be tempted to aBsuioe the function-, and which, haTmg 
thus nil the efficacy of more oilioua tncaDS without the 
danger of ttieiu, was the most formidable wenpon tvith 
wliicli if mig:ht attai'k pnbtit lii^erty. 

Themethods origiunlly pointcil out by the lawBofEng- 
laiid for the eaiargement of a person DiijuBtly imprisoned, 
were tlie writA of uiainprize, de edio Ir atii, aiid as AoniiM 
replriilaniio. Those writs, which could not be refused, 
wercan order to theaheriffofthe county in which aper- 
sou bad been coufiued, to inquire into the causes of hii 
confinementi and, according to the circumstances of hit 
case, either to discharge him purely and simply, or upon 
bail. 

But the most useful method, and which even, by beiag 
most general and certain, has tacitly abolished ell tlie 
others, is the writ of habrai corpni, so called because it 
begins with the words hahaa corpui ed rubjicimdink 
This writ, being; a writ of high prerogative, must issue 
from the court of king's bcu::h. its effects extended 
equally over every county ; and the king by it required, 
or was understood lo require, tie iiersou who held one of 
his subjects in custody, to carry him before the jud^, 
with the date of the confinement and the cause ofjt, ia 
order to discharge him, or continue to detain him, accord- 
ing as the judge shall decree. 

But this writ, which might be a resource in cases of 
violent imprisonment effected by individuals, or gjanted 
at their request, was but a feeble one, or rather was no 
resource at all, against the prer^tivcof tlie prince, espe- 
cially under the reigns of the Tiidors, and in the begio* 
ning of those of the Stuart*. And even in the first yean 
of Charles the first, the judges of the king's bench, who 
in consequence of the spirit of the times, and of their hold- 
ing their places duronle benefUdlo, were constantly iff 
voted to the court, declared, " tliat Ihey could not, upon 
a kahrai rorpui, either bail or deliver a pnsoner, though 
committed without any cause assigned, in case he was 
committed by the special command of the king, or by the 
lords of tlie privy council." 

2'bose priaciples, and the mode of^Tocedure which n- 
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Ited from tbeait attracted the attention of parliament } 
d iu the Bct called the petition of right, pained in the 
ird year of the reign of Charles the firat, H wagenacted^ 
at DO person should be kept in custody, io consequence 
such imprisonments. 

But the judges knew how to evade the intention of this 
t: they indeed did not refuse to discharge a man im< 
iaoned without a cause; but they used so much delay 
the examination of the causes, that they obtained the 
II effect of an open denial of justice. 
The legislature again interposed, and in the act passed 
the sixteenth vear of the reign of Charles the first, the 
me in which the star-chamber was suppressed, it was 
lacted, that ** if any person be committed by the king 
mself in person, or by his privy council, or by any o^ the 
embers thereof, he shall have granted unto him, without 
ty delay, upon any pretence whatsoever, a writ of habeas 
rpuM ; and that the judge shall thereupon, within three 
•urt days after the return is made, examine and deter* 
ine the legality of such imprisonment.** 
This act seemed to preclude every possibility of future 
aaion : yet it was evaded still ; and, by the connivance 
the judges, the pereon who detained the prisoner could 
ithout danger, wait for a second, and a third writ^ called 
I aiias and a pluries^ before lie produced him. 
All these different artifices gave at length birth to the 
mous act of habeas corpus, passed in the thirtieth year of 
e reign of Charles the second, which in England is con- 
lered as a second great charter, and has definitely sup- 
"eased all the resources of oppression.* 
The principal articles of this act are, to fix the different 
rms aUowed for bringing up a prisoner : those terms are 
x>portioned to the distance; and none can in any case 
:ceed twenty days. 

2. That the ofiicer and keeper neglecting to make due 
turns, or not delivering to the prisoner, or his agent, 
ithin six hours after demand, a copy of the warrant of 
tmmitment, or shifting the custody of the prisoner from 
le to another, without sufiFicient reason or authority, 
ecified in the act, shall for the first offence forfeit one 

*■ The real title of the act is, An act for better securing the sub- 
:tf and/br prevention qf imprisonments beyond the seas. 
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liuudred poflndB, aod for tlte second, two liuudreil,lotlie 
party grieved, aud be disabled to hold bis office. 
, 3. No person, ouce delivered by Uabeai rorpm, shull b( 
rcconimittcd for the same otfenre, under iwiiaJt)' of fift 
liundred pounds. 

4. Every pcivin committed for treason or felony shall, if 
he require it in the first week of tbe next term, or the fint 
day of the next session, be indieted in that terra or sc" - 
or else admitted to bail, uiiIch (he kiog'b nituesses a 
be (iroduced at that time : and if not indicted aud tried in 
the sec-ond term or session, he shall be discharged of hit 
imprison men t for such imputed ofTence. 

5. Auy ofthetwelvejudges,or tbe tord chancellor, who 
shall deny a writ of kabau rorpiu, on si^t of the w" 
ra]it,or onouth thutthesameis refused, shall forfeits 
rally to the party grieved five hundred pounds. 

a. No in habitant of England, except pcrmns coatnct- 
in^ or ionvictK praying to be transported, shall be sat 
pnsancr to ScoUand, iKland, Jersey, Guenuey, or inf 
place beyond the seas, within or without the king's do- 
minions, on pain, that the party committing, his adTiten> 
aiders, antl u.^-Bistauts, titiall forfeit to the party grieved s 
sum not less than five hundred pounds, to be recovered 
with treble costs; shall be disiiblcd to hear any officeof 
tru&t or pruliti sliall tnuur tht; pcualty of a pnemmuTt^ 
and be incapable of the king's pardon. 

* The stilDlei o( prmmtairt, (bus nlled rrom the writ for ikw 
execnlion, nfaicb begins with the nurdi prfmniire (for p rtw t 
tisTe)Jaciai, werp oTigiaallf dniened to oppoie ihe niarMtiosmt 
tbc popu. Tbe 6r&C ivai passed Dnder Ibe reipQ o( Edwird ifce 
lint, and hat been follnweil b; lererai otberi, Hbicb, eien befen 




fbrflocfa viuea,«ascailed a^rftuwre.' jlhaisii 
a^in to lereral other kinds uruffence, and ami 

SriuDBieDl for life, and farfeiluie of all eoodi i 
urlBg life." Het Btacktlont't Com. book iv. c 
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BOOK II. 




CHAP. I. 

80HS ADTANTAOE8 PECULIAR TO THE ENGLISH CON- 
STITUTION. 1. THE UNITY OF THE EXECUTIVE 
POWER. 



We have seen, in former chapters, the resources al- 
lotted to tlie different parts of the English government for 
balancing each other, and how their reciprocal actions and 
reactions produce the freedom of the constitution, which 
is no more than an equiHbrium between the ruling powers 
of the state. I now propose to shew, that the particular 
nature and functions of these same constituent parts of the 
gOTcmment, which give it so different an appearance from 
that of other free states, are moreover attended with pecu- 
liair and very great advantages, which have not hitherto 
been sufficiently observed. 

The first peculiarity of the English government, as a, 

free government, is its having a king, — its having thrown 

into one place the whole mass, if I may use the expression, 

of the executive power, and having invariably and for ever 

fixed it there. By this very circumstance, also, has the 

depositum of it been rendered sacred and inexpugnable. 

By making one great, very great, man in the state, has an 

efiectual check been put to the pretensions of those who 

other%vise would strive to become such, and disorders 

have beeti prevented, which, in all republics, ever brought 

on the ruin of liberty, and before it was lost, obstructed 

the enjoyment of it. 

If we cast our eyes on all the states that ever were free, 
we shall see that the people in them, ever turning their 
jealousy, as il was natural, against the executive power, 
but never thinking of the means of limiting it that has so 
happily taken place in England,*^ have never employed 

' ^ The rendering that power dependent on the people for its 
•npptiet:— See on this snbject chapter VL book L 



[ he tlieframr i^tliegiirani- 
■ fBBM^ ako- oiL iht Tcality of pomtt, 
i> AoMMho witl thiti icsbli of pawn the 




utrd ihc [MtiniT uid eieu the virtues, wfaici) thej ex- 
crtcd, thus become mlutnl lo > state t>r inaction, the 
|iiru|)lr turn tbeii Cfo back lowanls the iiitetior of the 
rriHiblic, and every indiridual, in seekiug then to concern 
btoM^lf ill >tl iffun, aeeks Tor new objects that may restore 
bnit to tluit tisli: of exertioD, nhicb habit, he Buds, hu 
rcnilered iicceMary to faim, aiid to exercise a poiver whidi, 
■nilll u it is, yet flatten his vanity. 

A* the piw^irig events cauiiot but have given an in- 
fliumix (o a certaiD niimber of citizens, they avail them- 
M-lve> of the treiieral ilispoaitioD or the people, to promote 
their private views: the legiHltitive power ia theucclbrlh 
I'untiiiuutly in motion; and aa it is ill iiifurnicd uiid fkbely 
dlwclpd, almost every exertion of it ia attenrled with wine 
injury either to tlic laws, or the state. 

Tills li not all ; as those who rojnpose the general uj- 
»rmli1iea euniiol, in eonsequeLii^oftneir numbers, enter- 
lain miy hojiei of gratifying their firivute ambition, or, in 
ueiwrul, llieir privitte passiimii, Uwj a\.\taa\.»Ke,'».Vo^T4iiit( 
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i dignities of the state on some favourite whom the 
blic voice happens to raise at that time. 
But, as in such a state there can be, from the irregu- 
ity of the determinations of the people, no such thing as 
iettled course of measures, it happens that men never 
1 exactly tell the present state of public affairs. The 
iverthus given avray is already grown very great, before 
>8e by whom it was given so much as suspect it ; and he 
nself who enjoys that power, does not know its fiill 
tent: but then, on the first opportunity that offers, he 
Idenly pierces through the cloud which hid the summit 
»in him, and at once seats himself upon it. The people* 

the other hand, do sooner recover sight of him, than 
ey see their &vourite t)ecome their master, and discover 
e evil, only to find that it is past remedy. 
As this power, thus surreptitiously acquired, is destitute 
the support both of the law, ana of the ancient course 
things, and is even but indifferently respected by those 
lio have subjected themselves to it, it cannot be main- 
ined but by abusing it. The people at last succeed in 
rming somewhere a centre of union; they agree in the 
imce of a leader; this leader in his turn rises; in his turn 
90 he betrays his engagements; power produces its 
[>nted effects, and the protector becomes a tyrant. 
This is not all ; the same causes which have given a 
ister to the state, give it two, give it three. AU those 
ml powers endeavour to swallow up each other; the 
ite becomes a scene of quarrels and endless broils, and is 

a continual convulsion. 

If amidst such dii^rders the people retained their firee- 
>m, the evil must indeed be very great, to take away all 
e advantages of it ; but they are slaves, and yet have not 
hat in other countries makes amends for political servi- 
de, I mean tranquillity. 

In order to prove all these things, if prooi%( were deemed 
cessary, I would only refer the reader to what every one 
lows of Piisistratus and Megacles, of Marius and Sylla, of 
csar and Pompey. However, I cannot avoid translating 
part of the speech which a citizen of Florence addressed 
ice to the senate: the reader will find \tv \t^V\\\^ «A 
ndged story of all republics; at least oi VXxasfc nsjXxnkVv^ 
the Bbare allowed to the people in tbe ^ONenflcaftw^ ^'^ 



served that imme, and which, besides, have attainedtcer- 
Uin degree of extent and poner. 

" And that nothing human may be perpetual and alnble, 
it 14 the will of beaveo, that in all statn nhatsoever, there 
should ariae certain destructive bmilies, who are the trane 
and mill of thcui. Of this our republic can afTord oi 
many and more deplorable examples than any other, ai il 
owes its mi»fortuueH not only to one, but to several ofsach 
families. We hod at first the Baondelnaoiiti and 0ie 
Hiibcrti- We had aflerwards the Donati and the Cerrhii 
and at present, (shameful and ridiculous conduct 1} ne are 
waging war among ourselves for the Ricci and the Albim 

" Wlieuiuformer times the Ghibelina ncresupprenedi 
every one expected that the GuelA, being then aa^o), 
would have choseu to live in tranquillity ; yet, but s little 
time had elapsed, when they agaii^ divided themsehea 
into the lactions of (he whites and the blacks. Wben 
the whiles were suppressed, new parties arose, aud mb 
troubles follownl. Sometimes battles were fought inil- 
vour of the exiles; and at other times, quarrels broke out 
betweeo the nobility and the people. And, as if reiolved 
to give away to others what we ourselves neither could, 
nor would peaceably enjoy, we committed the care of our ' 
liljertv, at aoint-limes to king Robert, and at others to his 
iirolher, aud at length to the duke of Athens; nesM 
settling Dor resting in any kind of goveratnent, as Dot 
knomng either how to enjoy liberty, or support let^ 
vitude."' 

The English constitution has prevented the pioasibili^ 
of misfoitunes of this kind. Not only by diminishing tM 
power, or rather the actual exercise of the power, rftbe 
people,' and making them share in the legislature onlf 
by their representatives, the irresistible violence hu bem 
avoided of those numerous and general assemblies, nhicli, 
on whatever side they throw their weight, bear dowi 
every thing. Besides, as the power of the people, when 
they have any power and know bow to use i^ is at w 

>> Sea iheHiXDTv ^Florence, bvMBchiavel, lib. Ilf. 
I" »> shall see in theiequel, iW Ihii diminHlioa^ttwe^er- 
ciie oflhf power of the people \i»»\M»B*iS«nfts4V\&»i[MM i«. 
creiue of Iheir liberty. 
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really formidable, the constitution has set a counter- 
to it ; and the royal authority is this counterpoise. 
>rder to render it equal to such a function, the con- 
on has, in the first place, conferred on the king, a» 
ive seen before, the exclusive prerogative of calling 
ismissing the legislative bodies, and of putting a ne- 
i on their resolutions. 

ondly, it has also placed on the side of the king the 
; executive power in the nation, 
itly, in order to effect still nearer an eqittbrium, the 
itution has invested the man whom it has made the 
ead of the state, with all the personal privileges, all 
omp, all the majesty, of which human dignities are 
lie. In the language of the law, the king is sove- 
lord, and the people are his subjects; be is univer- 
oprietor of the. whole kingdom; he bestows all the 
ties and places; and he is not to be addressed but 
the expressions and outward ceremony of almost 
:al humility. Besides, his person is sacred and in- 
)le ; and any attempt whatsoever against it is, in th« 
f the law, a crime equal to that of an attack agaiofi 
hole state. 

a word, since to have too exactly completed theeqoi- 
m between the power of the people, and that of the 
n, would have been to sacrifice the end to the means^ 
is, to have endangered liberty with a view to 
^heu tlie government, the deficiency which ought to 
n on the side of the latter, has at least been in ap- 
nce made up, by conferring on the king all that sort 
3ngth that may result from the opinion and reverence 
i people ; and amidst the agitations which are the un- 
able attendants of liberty, the royal power, like an 
>r which resists both by its weight and the depth pf 
>ld, insures a salutary steadiness to the vessel of the 

e greatness of the prerogative of the king, by its thus 
iriug a great degree of stability to the state in general^ 
mch lessened the possibility of the evils we Imve de- 
id before; it has even totally prevented*them, by 
iring it impossible for any citizen even to rise to «.w^ 
irons greatness. 

i to begin with an advantage by wYi\fc\i K5ftfcv^^^«^ 
mOer themselves to be inauencedL, \ vwewi VJcvaX oS. 



birtli, it U impossible for it to produce in EDglmiii efffct* 
ill any degree daij^rouH: for though there arc lords who, 
licside* Ihcir Trtalth, may alio boMt oraii illuatnous de- 
Kciil, jet that adrautage, being exposed to a cootfnuBl 
compariiion with the splendor of the thronr, diviodlr* 
almoet to nothing; aad ia the gradation uuivetsally it- 



The cereniMiiai of the court oTEnglaitd is even fiinned 
upou that principle. Those persons vfho are related to 
the king, have the title ofprincesoT the blood, and, in that 
quality, aii iudUputed prc-eaiineiice oyer all other persona.' 
Nay, the firatmen in the nation think it an hoooureUe 
distinction to thetiiselres to hold the difTerent menial of- 
fices in his household. If ne therefore were to set aside 
the exteuiive and real power of the king, as treil as Qie 
numerous meaDa lie possesses of satisfyiug the ambitiea 
and hopes of iudividnala^ atid were to coiiiTder otily Ae 
majesty of his title,* and that strength, founded on public 
opinion, nhich results from it, we should find tliat ad- 
viiiitage BO coDsiderable, that to attempt to enttr into a 
(competition with il, with the bare advantage of higli 
birth, whieh itself has do other foundation than public 
opinion, and that too in a very subordinate degree, would 
be in attempt completely extraragant. 

If this diSerence ia so great ns to be thoroughly >ub- 
niitle<l to, even by those pcirsous wlioae situation nii^lit 
inoline them to disown i^ miich more does it influence tht 
minds of the pemile. And ■( notwithstanding the tsIbb 
which every Englislim an ought to put upon himaelfasl, 
man, and a free man, there Were any whose eyes arttiB. 
very tender as to be daszled by the appearance and th* 
arms of a lord, tbey woutd lie totally blinded whdd tb^ 
came to turn them towards the royal majesty. 

The only man therefore, who, to those who are no- 
acquainted with the constitution of England, might at 
first sight appear in a Condition to put the gOTemment in 
dangler, Wbuld be a man who, by the greatfien of his 
abilities and public services, might haveaciiuiTediD ahigh 
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!e the love of the people, and obtained a great in- 
ce in the house of commons. But how great soever 
enthusiasm of the public may be, barren applause is 
nly fruit which the man whom they fiivour can expect 
it. He can hope neither for a dictatorship, nor a 
ilship, nor ia general for any power under the shelter 
^ich he may at once safely unmask that ambition 
which we might suppose him to be actuated ; or, if 
ippose him to have been hitherto free from any, grow 
sibly corrupt The only door which the constitu- 
eaves open to his ambition, of whatever kind it may 
( a place in the administration during the pleasure of 
ing. If, by the continuance of his services, and the 
rvation of his influence, he becomes able to aim still 
ir, the only door which again opens to him, is that of 
ouse of lords. 

t this advance of the favourite of the people towards 
stablishment of his greatness, is at the same time a 
step towards the loss of that power which might 
tr him formidable. 

the firtit place, the people seeing that he is become much 
ependeut on their favour, begin, from that very mo- 
, to lessen their attachment to him. Seeing him more- 
distinguished by privileges which are the object of their 
usy, I mean their political jealousy, and member of a 
whose Interests are frequently opposite to theirs, they 
^iately conclude that this great and new dignity cannot 
been acquired but through a secret agreement to betray 
. Their favourite thus suddenly tranformed, is going, 
make no doubt, to adopt a conduct entirely contrary 
at which hithertp has been the cause of his advstode- 
and high reputation, and in the compass of a few 
i completely renounce those principles which he has 
long and so loudly professed. In this certainly the 
le are mistaken ; but yet neither would they be 
g, if they feared that a zeal hitherto so warm, 
)nstan:|, I will even add, so sincere, when it con- 
td with their favourite's private interest, would, by 
^thenceforth often in opposition to it, be gradually 
1 abated. 

»r is this all ; the favourite of the people does not even 
n his new acquired dignity, all the increase of gi*eat- 
and eclat that might at first be imagined. 

L3 



»mm ^ ^B 






^ 



•..li 



<< 



whfttf.'ver people nny mt, vbIob iral g e n lc e B 
formed ; BOWy tke tiile oTbnieAKtor to the natk 
ileMrrreu ind nniremlli' bertowvd. it ceftunl; 
liai*d«ome title* and which does no- wise reqiiire 1 
nwr of oatward pomp to set it off. Besidefl^ tl 
was oiily a member of the toferior body of the le 
we muKt obaeTTe* he was the 6nt ; and the wor 
always a word of veir ereat moment. 

But uow that he is made a lord, all his ^reatne 
hitherto wat intermediate, becomes defined. Bv 
him privileges established and fixed by known I 
uncertainty* is taken from his lustre which is of 
value in those things which depend upon ima 
and his value is lowered, just because it is aacerta 

Besides, he b a lord : but then there are sev 
who possess but small abilities and frw estimal 
fications, who are also lords ^ his Icyt is, neverthel 
seated among them ; the law places him exacti 
same level with them ; and aJI that is real in 
ncMy is thas lost in a crowd of dignities, hered 
conventional. 

And these are not the only losses which the 
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lat after having been the leading man in the house of 
>iiiitions, he shall not be ihb drst in their*8. 

In a word, the success 0f the favourite of the people 
'as brillianl^ and even formidable: but the constitution, in 
le very reward it prepares fbr him, makes him find a kind 
r ostracism. His adt^ances were sudden, and his course 
i|>id ; he was, if you please, like a torrent ready to bear 
Dwn everything before it j biit thi& torrent is compelled, 
y the genera] arrangement of things, finally to throw itself 
ito a vast reservoir, where it mingles, and loses its force 
id direction. 

1 know it may be said, that in order to avoid the fatal 
ep which is to deprive him of so many advantages, the 
ivourite of the people ought to refuse the new dignity 
^hich is offered to him, and wait fbr more important suc- 
a»es froth his eloquence in the house of commons^ and 
is influence over the people. 

But those who give him this counsel, have notsufii- 
iently examined it. Without doubt there are men in £ng- 
ind, who in their present pursuit of a project which they 
link essential to the public good, would be capable of 
ifasing for a while a place which would deprive their 
irtue of opportunities of exerting itself^ or might more or 
ias endanger it But Woe to him who shall persist in such 

refusal, with any pernicious design I and who, in a 
ovemment where liberty is established on so solid and 
(tensive a basis, should endeavour to make the people 
elieve that their fkte depends on the persevering virtue of 

single citizen. His ambitious views being at last dis- 
)vered (nor could it be long before they would be so,) 
is obstinate resolution to move out of the ordinary course 
r things, would indicate aims, on his part, of such an 
Ktraordinary nature, that all men whatever, who have 
ny regard for their country, would instantly rise up from 
II parts to oppose him, and he must, fall, overwhelmed 
^ith so much ridicule, that it would be better for him to 
.11 from the Tarpeian rock.*' 

c Tbe reader will perhaps object, tbat no man in England can 
[Msibly entertain such views as those I have supposed here : this 

precisely what 1 intended to prove. The essential advantage 
f tbe EDfflisb government above all those iVal W^fe \i^«w C5J\<A 
fe, and which i a many respects were but«iip^a.xt\!AV^%'tt^\%^'»^. 
person ia England can entertain »« muc\ka» «^ t>^<(k^Qh^V qH\\v 
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111 liiio, L-veri tlioiigli we were to suppose tliat tbtnen 
lord might, attec liia cxaltatiun, have preserved all tin 
i III erest with the people, or, what woulil be uolesa diffi- 
cult, that auy lanl whatever coulH, by dint of Ilia tredth 
niicl high birth, rival the spleudourofthe frown itself.all 
these advaatages, how great soever wa may suppOBe them, 
as thpy would not of tlieniRelves be able to coufer on him 
tlie least executive authority, iuukI for ever remain ukie 
showy UHBubstatitial advantages. Finding all the active 
powers in the stale concentrated in that very seat ef 
powrr which we suppose him inclined to attack, and then 
secured by the most tbrmidable provisions, bis ioflueafE 
must always evaporate in iiidflectual woHs; aod aft«T 
having lulf anced nimself^ as we suppose, to the very foot of 
the throne, Gudiug no branch of independent power wbirJi 
he might appropriate to himself, and thus at lut gives 
reality to his politicaJ impartance, he would soou ~ " 
however great it might iiuve at first appeared, < 
aud die nnav. 

Uod fbrbia, however, that I should wean tlwt the pi 
of Engiaod are m fotally tied down to inaction, b^ 
nnliire ofthdr govermneiit, that they cannot, in times «1 
opprtasion, find oieaus of appoiuting a leader. No; I 
only nieaut to say that the tawit of England open no door to 
those accumulations of power, which have been the nun 
of so many republics ; that they olTer to the ambitious no 
possible means oftakingadvan^geof the inadvertence, or 
even the gratitude^ of the people, to make themselves Ibcif 
tyrants; and that the public powei', of which the king 
has beeii made the executive depositary, must remain 
unshaken in his hands, so loug as things continue to 
keep in their legal order; which, it may be observed, is a 
strong inducement to Lini constantly to endeavour to 
maintain them in il.' 

cvn litiag to the level of Ihe power cliorged willi ibe exceiltioB of 
Ihe Idwi. All men in the >UilE, nhatcrer ids; lie their nak, 
wsnllh, or influence, are Ihoroa^hlji convinced, ilial they sbsT 

llini m\\j coDipclled Id lore, to defend, nnd la prnmole ihaie Im 
which necure the JiUerlv ofihe subject. This Intler obierrati* 
nil) lif again inliDdiiced Bfteinoiili. 
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CHAP. II. 

ECT CONCLUDED.-— THE EXECUTIYC POWEE It 
S EASILY CONFINED WHEN IT 18 ONE« 



HER great advantage, and which one would 
: expect, in this unity of the public power in 
-in this union, and, if I may so express myself» 
icervation, of all the branches of the execu* 
»rity, is the greater focility it afifords of re- 
t 

: states where the execution of the laws is in- 
several different hands, and to each with different 
prerogatives, such division, and the chance- 
f measures which must be the consequence of it^ 
hide the true cause of the evils of the state : in 

is the facility Tvith which the gfeAi dake of MarU 
nd his party at home^ were removed A'cm their several 
ts. Hannibal, in circnnntances nearly timilar, had 
he war against the will of the senate of Carthage : 
lone the same in Gaul : and when at last he was ex- 
ired to deliTer up his commissiota^ he marched hii army 
nd established a military despotism. But the dnke, 
oanded, as well as the above named generals, by a 
rmy, and by allies in conjunction with whom ha had 
uch a successful war, did not even hesitate to Sarrender 
lion. He knew that all his soldiers were inseparably 
d in favour of that power against which he most have 
ie knew that the same prepossessions werie deeply 
le minds of the whole nation, and that everything 
a concnrred to snpport the same power : he knew that 
tnre of the claims he must hnv6 set on, would instantly 
all his officers and captains turn tnemselves against 

I short, that in an enter prize of that nature, the arm of 
ad to repass, was the smallest of the obstacles he would 
mnter. 

r event I shall mention here, is thai of the revolution 

the ]ong established power of the crown had riot 

prevented the jpeople from accustoming themselves to 

>son some particular citizens, and in general had not 

II men in the state from attaining any too i^nsiderabld 
werand greatness, the expulsioa oi 3ara^ m\^xVv«^ 
v/ by eventH similar to those wVic\^ taaW i^a«ft ^'^^^^ 
b of Ceesar* 



iijiiig, uiiu ai. uuicr luuvitf uiuvc: wuu ate i^uicu Mm 

sometimes the people are oppressed by deceinvif% 
others by dictators. 

Tyranny, in such states, does not always beat doi 
fences that are set around it; but it leaps over 
When men tliink it confined to one place^ it starts ui 
in anotlicr; — it mocks the efforts of the people not fa 
it is invincible, but because it is unknown ; seia 
tbe arm of a Hercules, it escapes with the chang< 
Proteus. 

But the indivisibility of tlie public power in £i 
has constantly kept the views and efforts of the 
directed to one and the same object ; and the permi 
of that power has also given a permanence and i 
larity to the pre<'autions they have taken to restrain 

Constantly turned towards that ancient fortren 
royal power, they have made it, for seven ceuturi- 
object of their fear ; with a watchful jealousy the 
considered all its parts, they have observed all its < 
they have even pierced the earth to explore its 
avenues, and subterraneous works. 

United in their views by the greatness of the d 
they regularly formed their attacks. They estal 
tlieir works, first at a distance ; then brought the 
cessively nearer; and, in shor^ raised none bul 
served afterwards as a foundation or support to oth 
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le first, then followed : some years after, the 
'pus act was established ; and the bill of rights 
igth its appearance. In fi ne, whatever the drcum- 
ay have been, they always had, in their efforts, 
mable advantage of knowing with certainty the 
eat of the evils they had to defend them- 
linst ; and each calamity, each particular enip- 
ointing out some weak place, has ever gained a 
ark to liberty. 

all in three words ; the executive power iu Eng- 
Tuidable, but then it is for ever the same : its 
are vast, but their nature is at length known : 
n made the indivisible and inalienable attribute 
ison alone, but theu all other persons, of whatever 
degree, become really interested to restrain it 
proper bounds.** 



CHAP. IIL 

ND PECULIARITY. THE DIVISION OF tHE 

LEGISLATIVE POWER. 



second peculiarity which England, as an un- 
ind a free state, exhibits in its constitution, 
ision of its legislature. But, in order to make the 
>re sensible of the advantages of this divisioo, it 
y to desire him to attend to the following con« 

IS. 

dthout doubt, absolutely necessary, for securing 
tution of a state, to restrain. the executive power; 
still more necessary to restrain the legislative. 
; former can only do by successive steps (I mean 
he laws), and through a longer or shorter train 

ast advantage of the greatness and indivisibility of the 
power, viz. the obli^tion it lays upon the greatest men 
e, sincerely to unite in a common cause with the people, 
)re amply discussed hereafter, when a more particular 
a between the English governineat and the repablican 
be offered to the reader. 
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of eiiterprizes, the latter does in a moment. As its bare 
^'ill ran give being to the lawR^ so its bare will can also 
annihilate them : and, if ^ may be permitted the expre!BioD» 
the legislative power can change the constitution, as God 
crrated the light. 

In order therefore to insure stability to the constitotioD 
of a state, it is indispensably necessary to restrain tiM 
legir^Iative authority- But here we must observe a di^ 
ferrnce between the legislative and executive pow^n. The 
latter may he confined, and even is the more easily to, 
when undivided : the legislative, on the contrary, iu order 
to its being restrained, should absolutely be divided. For, 
whatever laws it may make to restrain itseli; they never 
can be^ relatively to it, any thing more than simple reto* 
lutions: as those bars which it might erect to stop its 
own motions, must then be within it, and rest upon it^they 
can be no bars. In a word, the same kind of impos- 
sibility is found, to fix the legislative power, when it 
is one, which Archimedes objected against his moving 
the earth. 

Nor does such a division of the legislature only render it 
possible for it to be restrained, since each of those parts into 
wliich it isdivi(k'd,cau then serve as a barto the niotionsof 
i\u' otiirrs; hut it even makes it to bcactually so restrained. 
If it has been divided into only two parts, it is probable 
tliat they will not in all eases unite, either for doing or 
un<1oinjj^ : if it has been divided into three parts, the 
chaiu-( that no ehaiigci* will be made, is thereby greatly in- 
creased. 

Nay more; as a kind of point of honour will naturally 
take plaee between these diti'ereut parts of the lei^islature, 
they will therefore be led to offer to each other only such 
proposilioiisas will at leas tbe plausible ; aisd all very pre- 
judicial elianges will thus be prevented, as it were, l)elbre 
their birth. 

If the lejiislative and excutive powers differ so greatly 
with regard to the neeessity of their being divided, in 
order to their beinjj^ restrained, they diller no less willi 
repird to the other eonsequenees arising from sueh division. 

The diw>ion of the exceuUve ^ower ncccs.'iarily intro- 
(hu'vn iivU\i\\ oppositions, on o\\ \\oVvA o\\v>s, Vi<eV^^^v\ U\e 
tUirvrcnt j>nrts into \\\ua\ W \\\\^ \^y.^\\ ^\<^^^^\ '^^\ 
ihiii part vvZiich in the issue sucece^^ ^oi^^ vy.-&VQ ^'t^^x 



OF ENGLAND. TM 

lite in itself, all the others, immediately sets itself 
the laws. But those oppositions which take place, 
hich the public good requires should take places 
HI the difierent parts of the legislature, never are 
ing more than oppositions beb^een contrary opi- 
and intentions ; all is transacted in the regions of 
derstanding ; and the only contention that arises is 
f carried on with those inoffensive weapons, assents 
Bsents, mjfes and noes. 

ides, when one of these parts of the legislature is so 
sfui as to engage the others to adopt its proposition, 
Nilt is» that a law takes place which has m it a great 
bility of bdng good : when it happens to be defeated, 
es its proposition rejected, the worst that can result 
t is, that a law is not made at that time j and the 
hidi the state suffers thereby reaches no farther 
he temporary setting aside of some more or less 
speculation. 

I word, the result of a division of the executive 
', is eitiier a more or less speedy establishment of 
^t of the strongest, or a continued state of war :* 
>f a division of the legislative power, is either 
or general tranquillity. 

! folk>wing maxim will therefore be admitted. That 
ws of a state may be permanent^ it is requisite that 
iguslative power should be divicM : that they may 
veight, and continue in forces it ia necessary that the 
ttve power should be one, 

he reader conceived any doubt as to the troth of 
»ove observations^ he need only cast his eyes on the 
Y of the proceedings of the English legislature down 
times, to find a proof of them. He would be sur* 
. to see how little variation there has been in the 
ail laws of this country, especially during the last 
ed years, though, it is most important to observe, 

ery one knows the frequent hostilities tbat took place be- 
the Roman senate and the (ribanes. In Sweden there have 
mtinual contentions between the king and the senate, in 
they have overpowered eaeh other by tnms. And in £ng- 
when the executive power became double, bjr the king 
ig" the parliament to have a ^^r^^toBl «ltl'^ v^<^^'^<^cciN. 
?e, a ciril war almost inimediate\;f io\\o^«^ 

M 
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the legulsture has been, as it were, in a continuai Uite of 
anion, and, do dispassiaaate man will deny, bas generally 
protDoted (tie public good. Nay, if we except the act 
passed under William HI. by which it had be«ti eiiitcted, 
that parliaments should sit no longer than ti>rce years, aid 
which was repealed by aatibsequent act, under George L 
which allowed them to sit for seven years, we shall not 
find that any law, which can really be called coastitu- 
tional, and which has been enacted siocc the restontion, 
has been changed afterwards. 

Now, ifwe compare this steadiness of the English govem- 
mrtit with the continual subversions of tJie coustiluliowal 
laws of some ancient republics, with the imprudence of 
some of the laws passed in their assemblies,'' and with 
the still greater incoiisidemtt^neas with which they «oine- 
times repnaled the most salutary regulations, as it vtin 
the day after they had been enacted ; if we call to miad 
the extraordinary means to which the legislature of thou 
republics, at times sensible how its very power was pre- 
judicial to itaelf and to the state, was oblie«d to have re- 
course, in order, if possible, to tie ita own hands,'^ we shall 
remain convinced of the great advantiie;es which atlend 
the constilutiuLi of the Eiigliuh Itgitlatiirc.'' 

Nor is this division of the English legislature accompa- 
nied, which is indeed a very fortunate circumstance, by 
any actual divisim of the nation : each constituent part 
of it possesses strength sufficient to insure respect to its 

'' The AlheniaDS, omonE otlier lana, had enacted one to forbiil 
applying a certain pari at^the public revennes (0 any otheroM 
than Ihe expencat of ibe ihealres and pnblie afanns. 

<= In lome ancient repoblici, when Ihe legiilalure iriahed lo 
renderaeerUin la« permSDent, and at Ihe Bsme lime miairuiied 
Iheir own fulure niadoin, t\\ej added a clanae Id ii, which made it 
denlh to propose the revocation of il. Tho»e who afterwatdi 
thought such revocation nece«iory to the public welfare, relyinj- 
on the mercy of Ihe people, appeared in the public Buembly wilS 

■I We shall perhaps hare occasion lo observe hereafter, thai 
the true cause of the eqiiabilitv oF the openitiiins of the EngHiih 
leeisinlnre, is the opposition thai happily lakps place betweea lh« 
diSerent views and mleresls of the several bodies ihat compose it} 
a considcrslion this, without which all political inquiries are ao 
more than airy speculations, and which is the only one Ihat eaa 
lend lo useful practicol conclusions. 
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solutions, yet no real division has been made of the 
rces of the state. Only, a greater proportional share of 
1 those distinctions which are calculated to gain the rc- 
srence of the people, lias been allotted to those parts of 
le legislature, which could not possess their confidence^ 
I so high a degree as the others^ and inequalities in 
oint of real strength between them, have been made up 
y the magic of dignity. 

Thus the king, who alone forms one part of the legis- 
iture, has on his side the majesty of the kingly title: the 
^o houses are, in appearance, no more than councils eti- 
irely dependent on him^ they are bound to follow his 
lerson; they only meet, as it seems, to advise him; and 
ever address him but in the most solemn and respectful 
lanner. 

As the nobles, who form the second order of the legis- 
iture, bear, in point of both real weight and numbers. 

proportion to the body of the people,^ they have re- 
eived as a compensation, the advantage of personal ho- 
tours, and of an hereditary title. 

Besides, the established ceremonial gives to their as- 
embly a great pre-eminence over that of the representa- 
ives of the people. They are the upper house, and the 
•thers are Uie lower house. They are in a more special 
oanner considered as the king*s council, and it is in the 
»lace where they assemble that his throne is placed. 

When the king comes to the parliament, the commons 
re sent for, and make their appearance at the bar of the 
lOuse of lords. It is moreover before the lords^ as before 
beir judges, that the commons bring their impeachments. 
Vhen, after passing a bill in their own house, they send 

1 to the lords, to desire their concurrence, they always 

* It Is for want of havin? duly considered this tabject, that M. 
^Dsseau exclaims, somewoere, against those vrho, when they 
peak of general estates of France, *< dare call the people, the 
lird estate.^* At Home, where all the order we mention was in- 
erted, where the fasces were laid down at the feet of the peo- 
le, and where the tribunes, whose function, like that of the 
ing of England, was to oppose the establishment of the new 
iws, were only subordinate kind of magistracy, man^ disorders 
allowed. In Sweden, and in Scotland before the union, faults 
f another kind prevailed : in the former kingdom^ for instance. 
D overgrown body of two thousand nobles frequently overrnled 
oth king and people. 

M % 
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oriler a number of their own meiDbert to aci^mpaiij ilj' 
wliercu tbe lords send dona their biili to them, oat; b} 
Mime of t|j« aasisbintB of their hoiis«'.B Wheo the nalare 
of the altenitioDS which one of the two houses (lesircs to 
muke iu a bit! sent to it by the other, readers a confennict 
betweeD them neecsrary, the deputies of the commoos la 
tiie cominittee whicti is then formed of members of botb 
houses, are to remain uncovered. Lastly, those btHi 
nliieh, in whichever of the two house!* tliey have ori)!i- 
nnted, have been aereed to by both, must be depositt^ in 
the house of lords, there to remain till the royal ple^uK . 
ia srguitkd. 

Besides, the lords are members of the legisUture by { 
virtue of a right inherent in their peraoiu, and they Kre j 
supposed to alt in parliament on their owu account, and I 
tor ihe support of their own interests, lu consequence of | 
this they have tlie privilege of giving their votes bj , 
proxim ; " and, when any of them dissent from the resolii- , 
tions <^ their house, they may enter a protest against 
them, containing the reasons of their dksent. Ln a word, | 
as this part of £e legislature is destined fiequently to ba- 
hiiice the power of the people, what it could not receive 
in real strength, it has received in outward splendor uh^ 
greatness; so that, when it cannot resist by its weight, it 
overawes by its appareut mt^;nitude. 

In fine, ai these various prerogatives by which the 
<ximponent parts of the legislature are thus made to ba- 
lance each other, are all intimately connected with the 
fortune of state, and flouriBh and decay acconting to the ^ 
vicissitudes of public prosperity and advenrity, it will fel- 
low that, though particular oppositions may at particular 
times take place among those parts, there scajvdy am 
arise any, wheo the general welrare is really in quation. 
And when, to resolve the doubts that may arise in pdliti- 

' Th« tpeukpT of [he house of lard* mait come down from bii 
woolpock lo recviie the bills which the memben of the command 
brinEto their house. 

■ The twelve Judges Bud the miulen ia cbanuerj. There ii 
aba a ceremoois.! established with legard to Ihe mmnnei, and 
marks of reipecl, with which those two of them, who >rs sent with 
a bill to the CDiooiona, are ta AelWci it. 
* The comnloDs have not tbatpinWep''^'*™"?*''^! ■"■***' 
telvea proxies loT the people. Sec Cokt"» Iiul. v<. ^,w. 
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J speculations of this kind, we cast our eyes on the de- 
ites of the two houses for a long succession of years, and 
98 the nature of the laws which have been proposed, of 
lose which have passed, and of those which have been 
jected, as well as of the arguments that have been urged 
01 both sides, we shall remain convinced of the goodness 
r the principles on which the English legislature is 
tinned. 



CHAP. IV. 

THIRD ADVANTAGE PECULIAR TO THE ENGLISH GO- 

YERNMENT. THE BUSINESS OF PROPOSING LAWS, 

LODGED IN THE HANDS OF THE PEOPLE. 



A THIRD circumstance which I propose to show to 
e peculiar to the English government is the manner in 
rhich the offices of the three component parts of the 
igislature have been divided among them, and regu- 
pled. 

If the reader will be pleased to observe, he will find 
liat, in most of the ancient free states, the share of the 
eople in the business of legislation, was to approve, 
r reject, the propositions which were made to them, and 
> give the final sanction to the laws. The function of 
lose persons, or in general those bodies, who were in- 
iisted with the executive power, was to prepare and 
ame the laws, and then to propose them to the people; 
nd, in a word, they possessed that branch of the legisla- 
ve power which may be called the initiativef that is, the 
rerogative of putting that power in action.^ 

» This power of previously considering and approving sncli 
ws as were afterwards to be propounded to the people, was, in 
e 6rst times of the Roman republic, constantly exercised by tlie 
nate : laws were made, vopuli jussuy ex auctoritate sentUits* 
ven in cases of elections, tne previous approbation and auctori' 
'A of the senate^ with re^rd to those persons who were offered 
the suffrages ot the people, was required. Turn enim non gerc' 
it is masistratum gui ceperat, si patres auctores Tion eraut jacti. 
'o. pro PJancio, 3. 
it Veaice tbe senate also exercises povrcTB oi Wift «waft Vv^^^ 

MS 



witn inconyenieDces or little less magnimae uan u 
it is meant to remedy. 

These majiptitratesy or bodies, at first indeed ap| 
quently to the legislature for a grant of such bran 
power as they dare not of themselves assume, or ; 
removal of such obstacles to their growing auth< 
they do not yet think it safe for them peremptoril] 
aside. But when their authority has at last gainec 
ficient degree of extent and stability, as farmer n 
tations of the will of the legislature could then onl] 
obstructions to the exercise of their power, they b 
consider the legislature as an enemy whom they mi 
great care never to rouse. They consequentiy c 
the assembly of the people as seldom as they can. 
they do it, they carefully avoid proposing any tl 
vourable to public Uberty. Soon they even entird 
to convene the assembly at all ; and the people, ait 
losing the power of legally asserting their rights, 
posed tOy.that which is uie highest degree of politic 
the loss of even the remembrance of them ; unles 
indirect means are found, by which they may fro 
to time give life to their dormant privileges^ meant 
may be found, and succeed pretty well in small 
where provisions can more easily be made to answc 
intended ends, but in states of considerable exten 

;«1v(7»vR hppn fniind. in thf> pvpnt. tn frivp. rise to di 
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of die same kind with those which were at first ioteuded 
to be prevented. 

But as the capital principle of the English constitution 
totally differs fh>m that whidi forms the basis of repub- 
lican govemmentsy so is it capable of procuring to the 
people advantages that are found to be unattainable in 
the latter. It is the people in England^ or at least those 
who represent them, who possess the iniiiative in legisla- 
tion, that is to say* who perform the office of framing 
laws, and proposing them. And among the many cir« 
Gumstances in the English government, which would ap- 
pear entirely new to me politicians of antiquity, that of 
seeing the person intrusted with the executive power bear 
that share in legislation which they looked upon as t)eing 
necessarily the lot of the people, and the people that 
which they thought the indispensable office of its magis- 
trates^ would not certainly be the least occasion of their 
surprize. 

lAyresee that it will be objected, that^ as the king of 
England has the power of dissolving, and even of not call- 
ing parliaments, he is hereby poss^sed of a prerogative 
which in fact is the same with that which I have just 
now represented as being so dangerous. 

To this I answer, that all circumstances ought to com- 
bine together. Doubtless, if the crown had been under 
no kind of dependence whatever on the people, it would 
lon^ since have exempted itself from the obligation of 
calling their representatives together; and the British 
parliament, like the national assemblies of several other 
kingdoms, would have no existence but in history. 

But, as we have above seen, the necessities of the state, 
and the wants of the sovereign himself, put him under a 
necessity of having frequentiy recourse to his parliament ; 
and then the difference may be seen between the prero- 
gative of not calling an assembly, when powerful causes 
nevertheless render such a measure necessaiy, and the ex- 
clusive right, when an assembly is convened, of proposing 
laws to it. 

lu the latter case, though a prince, let us even sup- 
poae^ in order to save appearances, might coudescend to 
mention any thing besides his own wants, it would be at 
most to propose the giving up of some branch of his pre- 
rogative upon which he set no value, or to reform such 
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abiues ta hU inclinHtion does not lead him to imilate^ but 
he would be very carefiil uot to touch aay points wliiiih 
might mnterially affect hU authority. 

BuBidca, as all his coiic«Hioa« would be madt^ or appear 
to be made, of his own motion, and would io some mei- 
sure seem to spring from the activity of his zeal for the 
public weltiire, all that he might offer, though in fact ever 
so incouHiderabie, would be represented by him as graata 
of the most important nature, and for which he expeda 
tlie hig;hest gratitude. Lastly, it would also be his pro- 
vinoe to make reittrictionB and exceptions to laws Ihoi 
proposed by himself; he would also be the person who 
was to cbuse the words to express them, and it would not 
be reasonable to expect that he would give himself «ny 
great trouble to avoid all ambiguity.'' 

But the parliament of England is not^ as we said beforci 
bouud down to wait passively and in silence for such 
laws as the executive power may condescend to propose 
to tliem- At the openine of every session, they of toeni- 
selves take ioto their hands the great book of the state; 
tlx'v open all the pages, and examine every article. 

\\'lii'ii tlif-y have discovered abuses, they proi^ed to en- 
quire into their causes : when these abuses arise from aa 
open disregard of tlie laws, they endeavour to strengthen 
them; when they proceed from their insufficiency! tbey 
remedy the evil by additional provisions.' 

*■ In ibe beginaing of (he exiBleace of the house of contmani, 
bills were preseDled lo the king uniJer (he form of neliliom.— 
Thu&eta wbich ihe king aaienteS, were registered among the rolh 
of norliament, willi his ansner (o Ihem ; and at the end of escb 

Sarlianient, the jndgra formed tbEin inlo aliiluCcs, Severn) aboHS 
ivine crept into that method or proceeding, it naa ordained tint 
tbe judge) ihoiild in future make Ihe sMlale befere the end af 
evert session. Lastly, as even that became, jn proceie of time, 
insafficient, the present method of framijijr bills was established; 
[hat Is to soy, both bouses now frame the jtatutes In the very fona 
and words in nbich [Ley are la stand when Ibey hare rcceivad tba 

c No popnlar assembly ever enjoyed Ihe privileRe of surlinr, 
cantusaiiig, and proposing new mailer to snch a degree as IheEajt- 
lish caminoni. In France, when their general c«lates were aj' 



Sweden, ihi 



ereeardi 

r--. a —bjectt was lately hxtaed 

membly, called th« secret committee, camposed of^ noblr^ 
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do they proceed witb less regularity and freedom* 
ird to that unportant object subsidies. They are to 
! sole judges of the quantity of them* as well as of 
ays and means of raising them *, and they need not 
t6 any resolution with regard to them, tUl they see 
fety of the subject completely provided for* In a 

the making of laws is not* in such an arrangement 
igsy a gratuitous contract, in which the peopte are 
:e just what is given them, and as it is given them : 
contract in which they buy and pay, and in which 
hemselves settle the different conditions, and furnish 
ords to express them. 

3 English partiament have given a still greater ex- 
their advantages on so important a subject They 
not only secur^ to themselves a right of proposing 
and remedies, but they have also prevailed on the 
tive power to renounce all claim to do the same. It 
n a constant rule, that neither the king^ nor his 
council, can make any amendments to the bills pre- 
. by the two houses; but the king is merely to ac* 
>r reject them : a provision this, which, if we pay a 
ittention to the subject, we shall find to have been 
ecessary for completely securing the freedom and re* 
ity of their deliberations.^ 

few of the clergy ; and is now possessed by the king. In 
nd, until the anion, all propositions laid before the parlia- 
were made by the persons called the lords of the articles, 
regard to Ireland, all bills must be prepared by the king in 
vj council, and to be laid before tneir parliament bv the 
eatenant, for their assent or dissent : onlv they are allowed 
ass, among them, what they call heads of a bill, which the 
3tttenant is desired afterwards to transmit to the king, who 
oat of them what clauses he thinks proper^ or sets the 
aside j and is not expected to give, at any time, any pre- 
iswer to them. And in republican governments, magis- 
never are at rest till they nave entirely secured to them- 
the important privilege of proposing^ nor does this follow 
' from their amoition ; it is also a consequence of the situa- 
ley are in, from the principles of that mode of govern- 

he kin^ indeed at times sends messages to either house ; and 
f, I thmky can wish that no means of intercourse shohld 
•etween him and his parliament. But these messages are 
expressed in very general words ^ they are only made to 
the house to take certain subjects into their consideration ; 
icular articles or clauses are expressed ^ the commQaA «ce 



tbey pervert their views ^ and it has beeo lound 
issue, that the effect of a regulation which, at firsl 
• seems so perfectly consonant with prudence, is to 
the people to a mere passive and defensive share ii 
lation, and to deliver them up to the continual 
prises of those who, at the same time that they an 
the greatest temptations to deceive them, possess tl 
powerful means of effecting it. 

If we cast our eyes on the history of the and 
vemments, in those times when the persons en 
with the executive power were still in a state of d 
ence on the legislature, and consequently frequen 
hfred to have recourse to it, we shall see almost co 
instances of selfish and insidious laws proposed b] 
to the assemblies of the people. 
- And those men in whose wisdom the law had ■ 
placed so much confidence, became, in the issue, 
to all sense of shame and duty, that when argumen 
found to be no longer sufiicient, they had recoi 
force ^ the legislative assemblies became so many f 
battle, and their power, a real calamity. 

I know very well, however, that there are oti 
portant circumstances besides those I have jusi 
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to miiidy that the person who, in England, is invested 
ii the executive authority, unites in himself the whole 
•lie power and majesty. Let us represent to ourselves 
great and sole magistrate of the nation, pressing the 
sptauce of those laws whictv he had proposed, with a 
emence suited to the usual importance of his designs, 
h the warmth of monarchical pride, which must meet 
1 no refusal, and exerting for that purpose all his im- 
186 resources. 

t was therefore a matter of indispensable necessity, that 
igs should be settled in England in the manner that 
f are. As the moving springs of the executive power 
in the hands of the king, a kind of sacred depontttm^ 
ire likewise those of the le^lative power, in the hands 
lie two houses. The king must alMtain from touching 
Qo, in the same manner as all the subjects of the king- 
1 are bound religiously to submit to his prerogatives, 
len he sits in parliament, he has left, we may say, his 
cutive power without doors, and can only assent or dis- 
t. If the crown had been allowed to take an active 
t in the business of making laws, it would soon have 
jered useless the other branches of the legislature. 



CHAP. V. 

MTHICH AN INQUIRY IS M ADE^ WHETHER IT WOULD 
E AN ADVANTAGE TO PUBLIC LIBERTY THAT THE 
▲WS SHOULD BE ENACTED BY THE VOTES OP THE 
EOPLE AT LARGE. 



But it will be said, whatever may be the wisdom of 
English laws, how great soever their precautions may 
vith regard to the safety of the individual, the people^ 
bey do not expressly enact them, cannot be looked 
n as a free people. The author of the Social C&tUraet 
ies this opinion even farther : he says, that^ ^ lliough 
people of England think they are free, they are much 
taken; they are so only during the election of mem- 
( for parliament : as soon as these are elected^ \]tv^ '^^'^ 
ire slaves — they sure nothing." * 

• See M, RoQ8S€an*B Social Contract, c\k«iV'»^» 



I3J THE CONaTlTDTION I 

Before I BDsner tliis objection, I shall DbaerreUKl the 
word liberty is one of those which have been nuHtnut- 
lindentood or niiuipphed. 

Thus, al Rome, where that class of citizeoi who were 
* really the laasOn of tlie state, wrre sensible tliat a lawfb] 
regular authority, once trusted to a siogle ruler, would 
put an end to their tyranoy, they taught the peaplv ta 
believe, that, provided those who exercised a miliUiJ , 
power over tbetn, aod overwhelmed them with ioMilt^ 
went by the namei of amniia, dietatoTa, fotriru, luhl^ 
ill a word, by any other appellation than that horrid om 
of rtx, they were free, sua that such a valuable aituatioii 
mint be preserved at the price of every calamity. 

In tiie same manner, certain writers of the present igE, 
misled by their inconsiderate admiration of the goven- 
mentn of ancient times, and perhaps also by a desire rf 
presenting lively contrasts to what they call the degenfr 
rate mnnDers of dnr modem times, have cried up the g^, 
venunents of Speita and Rome, as the only ones Bt fbr M 

to imitate. In their opiniooi, the only proper '"^ 

nient of a free citizen is, to be either incessantly i 
in the fomm, or prcpariuof for war. Being valiant, in- 
ured to hardships, infiaiDeawitli an ardent love of ooe'i 
country, which is, after all, nothing more tlian an l^ 
dent desire of iitjuring all ntaukind for the sake of tbe 
society of whidi we are menibcrt; and with an ardent 
love of glory, which is likewise nolhing more than an u> 
dent desire of committing slaughter, in order to make 
kClerwards a boast of It, have appeared to these writers to 
be the only social i]iiulifl cations worthy of our estera^ 
and of tbe encouragement of law-givers.' Aod whil^ id 
order to support such opiniixw, tbey have used a prpAi- 
■ion of exaggerated expressioni without any dirtiDcl 
meaning, and perpetually repeated, though without de- 
fining Uiem, the words dastardliness, corruption, grot- 
nesa of soul and virtue, they hare never once thou^t <t 
telling us tbe only thing that was worth our kuowiigi 
which is, whetlier men were happy under those govern- 
ments which they so much exhorted us to imitate. 

And while they thus misapprehended the only ratioDil 

■■ J bare used the Bl)oveeipte»ioTi»>BV^»»«wi»\vSj^ 
ther ware naed ia the ancient com>BO«««ift«j^ ««! iSavs 
ftj-iMloflhswriterawbo ieMii.V«<tae«i>«'a*««»»" 
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I of civil societies, they mistook no less the true end 
particular institutions .by which they were to be 
ited. They were satined when they saw tlie few 
really governed every thing in the state, at times 
m the illusory Qpremony of assembling the body of 
x>ple, that they might appear to consult them : and 
lere giving of votes, under any disadvantage in the 
er of giving them, and how much soever the law 
c be afterwards neglected that was thus pretended 
.ve been made in common, has appeare<^ to them to 
jerty. 

t those writers are in the right : — a man who cou- 
Des by his vote to the passing of a law, has himself 
the law ; in obeying it, he obeys himself j he there- 
s free. A pli^y on words, and nothing more. The •- 
idual who has voted in a popular legislative assem- 
las not made the law that has pggsed in it ; he has 
contributed, or seemed to contriofte, towards enact- 
t, for his thousandth, or even ten thousandth share : 
IS had no opportunity of making his objections to 
»roposed law, or of canvassing it, or of proposing re- 
ions to it, and he has only been allowed to express 
isent or dissent. When a law Is passed agreeably to 
ote, it is not4is a consequence of this his vote that 
^ill happens to take place ; it is because a number of 
* men have accidentally thrown themselves on the 
side with him: — when a law contrary to his inten- 
is enacted, he must neviertheless submit to it 
lis is not all ; for though we should suppose, that to 
a YOte is the essentia] constituent of liberty, yet such 
iy could only be said to last for a single moment, 
which it becomes necessary to trust entirely to the 
etion of other persons, that is, according to this doc- 
, to be no longer free. It becomes necessary, for in- 
r«, for the citizen who has given his vote, to rely on 
lonesty of those who collect the suffrages; and more 
once have false declarations been made of them, 
le citizen must also trust to other persons for the 
ution of those things which have been resolved upoi^ 
mmon : and when the assembly shall have separated^- 
he aha}] Gad himself alone, m the \^xeae\icj^ ^ >^<(!t 
who are invested with the pubWc ino^^x^ ojl ^^ 



"rr 



cQOsists in this, that every maiv ^hile he respec 
persons of othen, and allows them ^quietly to eqj< 
produce of Jheir industry, be certain bittiself litoi 
enjoy the produce of his own industry, and that his ] 
be also secure. But to contribute by one^s suffn 
procure these advantages to the GOBimuuity,-Mo b 
share in establishing that order, that general arrang 
of things, by means of which an indiv^ual, lost as I 
in the croud, is effectually protected, — to lay doi 
rules to be observ^by those ^ho, being inveisted ^ 
considerable pow^ are charged with tl^ defence c 
viduals, and provide that they should never trar 
them,— these are functions^ are acts of governmen 
not constituent parts of liberty. 

To express the whole in two words: to concur bi 
suffrage m enacting Uws, is to enjoy a shares what 
may he, of power: to live in a state w4iere the lai 
equal for all, and sure to be executed, whatever n 
the means by which these advantages are attained, 
be tree. 

Be it so ; we ghmt that to give one*s suffrage 
liberty itself but only a means of procuring it, 
means too which may degenerate to mere form ; we 
also^ that it is possible tiiat other expedients xnig 
found for tliat purpose, and that, for a man to clecic 
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l>1e, and above all, m^re likely to-be executad. To 
^jectioDy which is <^rtaiii]y specious, I shall en* 
ir to give an answer. 

D the first formation of a civil society, tfte only care 
taken was that of establishing, once for all| the 
I duties which every individual owes to others, and 
state 'y if those who are intrusted with the care of 
ing the performance of these duties, had neither 
ibition, nor any other private passions, which such 
^ent might put in motion, and furnis|^ the means 
;ifyiug9 in a word, if looking upon their fimction as 
? task of duty, they never were tempted to deviate 
he intentions of those who had appointed them, I 
I that, in such a case, there might be no incou« 
ce in allowing every individual to have a share ui 
veniment of the community of which he is a mem- 
»r rather, I ouglit to say, in such a society, and 
; such beings, tiiere would be §o occasion for any 
iment. 

experience teaches us that many more precautions, 
!, are necessary to obhge men to be just towards 
yther : nay, the very first expedients that may be 
:ed to conduce to such an end, supply the most 
1 source of the evils which are proposed to be pre- 
I. Tliose laws which were intended to be equal for 
e soon warped to the private convenience of those 
ave been the administrators of them : — iustituted at 
»r the protection of all, they soon are made only to 
I the usurpations of a few; and as the people con* 
JO respect them, while those to whose guardianship 
vere intrusted make little account of them, they at 
have no other effect than that of supplying the 
[>f real strength in those few who have contrived to 
themselves at the head of the community, and of 
ing regular and free from danger the tyranny of the 
T number over the greater, 
remedy, therefore, evils which thus have a tendency 
ult from the very nature of things; to oblige thos^ 
re in a manner masters of the law, to conform thev^ 
to it ; io render ineffectual the silent^ powerifkil* anff 
icthre conspiracy of those who govern ; requires a 
^of knowledge and a spiyit of perse veraDce^ which 
it to be expected from the multitude. 

N 2 
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The ((Tester part of those ybo compoae this moltimiki 
laken u(> witli thi? care of pMvidhig for tlidr (iiboUtence, 
hnvp neither sufficient leisure, hot even, in conBequ«jc«of 
tlieir more Imperfect education, the de^ee of ioforoiatKNl 
requiiite for functiuiiKuflhia kind. J^uture, besides, wf 
a sparing of her nitls, has bestowed uixin only n few n ., 
an understanding capable of tiie comphcaled reaeordiet of 
legislation ) and, ai a sick men trusts to bi» physiciiD, a I 
client to his lawyer, so the greater number of tlie citizcpi 
must trust to those who have more abilities than thon- 



of things which, a 
that they so materially concern them, require so min* 
qual locations to perform tluem with any degree of su^ 
Jiciency. ) 

To these considenitiouB, of themselves so materia^ \ 
another must be added, whith is, if possible, of *tiU ' 
greater weight. Tliis is, that the multitude, in corae* 
' jjucnce of their vAy being a multitude, are iocapftble of I 

coming to any mature resolution. 
■ Those who compose a popular assembly, are not sc^ | 
tuuled, in the course of their deliberations, by any cImt 
and precise view of any present or [M^rsoTial interest. As 
llicy ice I he nisei ves lost, as it were, in the croud of llioae 
who are called upon to exercise the same function wiUi 
themselves, — as they know that their individual votes WiU 
. make no change in the public resolution, and tbiU, lo 
whatever side they may incline, the general result wffl 
nevertheless be the same, they do not undertake to inqmie 
how far the things proposed to them agree wiUi the 
whole of the laws already in being, or with the present 
circumstances of the stat^ because men will not entet 
upon a laborious task, when they know that it will oot 
answer any purpose. 

It is, however, with dispositions of this kind, and ttch 
relying on all, that the assembly of the people meets. But 
as very few among them have previously considered the 
subjects on which they are call»i to determine, very few 
carry along with them any opinion or inclin^ion, or at 
^BoA auv inclination of their own, and to which they are 
Vesolved to adhere. As however it is necesskra^ last to 
come to some resolution, the major part of tben^e^detef 
mined by reasons whichAhey would blush tdf|M''>i>y, 
regard to, on inucb less aeriowa oGcaftiQiw. A^wuaatl 
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fbtf a change of the orduiary place of the assembly, a 
dden disturbance, a rumour* are, amidst the general want 
a spirit of decision, the wnffieieiu ratio of the determina- 
in of the greatest part J *^ and from this assemblage of scpa- 
te wills Sius formed hastily and without reflection, a 
(oeral will results^ which is also void of reflection. 
I^ amidst these disadvantages, the assembly were left 
themselves, and nobody had an interest to lead them 
to error, the evil, though very great, would not however 
i extreme^ because such an assembly never being called 
it to determine upon an affirmative or negative, that is* 
!ver having but two cases to choose between, there would 
i an equal chance for their choosing either ; and it might 
! hoped that at every other turn they would take the 
^tside. 

But the combination of those who share either in the 
:erdse of the public power, or iu its advantages, does not 
us allow themst;lves to sit down in inaction. They 
ake while the people sleep. Entirely taken up with 
le thoughts of their power, they live but to increase it. 
eeply versed in the management of public business, 
ey see at once all the possible consequences of measures, 
ua as they have the exclusive direction of the springs of 
>vemment, they give rise, at their pleasure, to every inci- 
;nt that may influence the miuds of a multitude who arc 
)t on their guard, and who wait for some event or other 
at may finally determine them. 

It is uiey who convene the assembly, and dissolve it ; 
is they who offer propositions and make speeches to it. 
ver active in turning to their advantage every circum- 
&nce that happens, they equally avail themselves of the 
actableness of the people during public calamities, and 
( heedlessness in times of prosperity. When things take 
diflerent tuni from what they expected, they dismiss the 
sembly. By presenting to it many propositions at once, 
id which are to be voted upon the lump, they hide what 
destined to promote their private views, or give a colour 

' Everyone knows of bow much importance it was in tbe Roman 
mmouvMlth, to assemble tlie people, ratber in one place than 
otber. ^fn order to cbange entirely the nature of tbeir resolu- 
»iif, it was often sufficient to hide from them, or let them see. tbe 
pitol. ^ 

N3 
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to it-by joining it with thing* which they know will Uke 
holdtrf'the minds of the paople.'' By preseatiiig.iulheii 
KpeecfiM, argiimenlB anil fartu which men Unve do timt to 
examine, they lend the people into grosa, and yeldedsivt 
erioiB; and the couimon-places of rhetoric, supported b; 
IlieirpenHHial inaueiiee, ever enable them to draw to thcu 
aide the mujorityof TOte«. 

On the other hand, ibe Itew (for there are aAerailioriK) 
who haviag medilaled on the propowd questioo. we tbe 
coiuequence* oftlie decisive step which iajust going ta 
be taken, being lost in the crowd, cannot make Ihw 
freblevoiceitobeheardin the midst of tlie naiversalnoin 
and confusion. They have it no more in their ponert* 
stop the general motion, than a man in the miditerci 
army on a march, hai it in his power to avoid marching 
In the mean time, the people are giving their luflragea; 1 
majority aopeers in favour of the projiosal ; it is GntUf 
, pmrlained as the general will of all ; and it is at bottav 
nothing more than the effect of the artifices of few design 
ing men, who are exulting among themselves.* 



iUelf thCTK 



laeiie paj to idcIi citizcniuHnuld inli 



n iW iimc of llir^ 

Tlie people, loleiy [akcu op wj 
t thi>irnwn i^xn^niH.. wpm^lru 



porlnlnilhia much iaj, t^l th«T crowded "at ifae door W Ita 
M-naie, and laying bold aflhe hand! of tfap lenalora, called iImA 
Iheir fBlhen— NiAii anqaara acceplum a plebe taHIo gmia frftfr 
"t; i-oaeaTtHmitaauecUTiametKfPTeheniatiaiiuteieitxtiitmmaim, 
palrei cere appellator, ^c. See Jii. Liv. book i>. 

'I mieh I confirm all thcic thlngmbj numberleminilancea fro« 
ancieat biilory; but, ir 1 may be allowed, in Ihiicaie, loditw 
examplei from my own cnunlry, % ctUbrare domatiai facia, I 
iliull relate fact! which will be no len to Ihe parpose. In Ge«n, 
in iheyear 1707, a law waa enacteil, that ageneial anemfaljif 
the penple should lie held e«ery five yean to treat ofthe alTiiiitoF 
therepabllc; but llie me filtrates, who dreadpd tboicaueinb!i(% 
•ooD oblained rrom the eitizcDs themMliea the repeal of Ihe In; 
and Ihe Grblreiolulioaoribepeuple, in the finl aftbeieperiaiital 
usaemblintia the year 171a) »b> to nboli.h them for cirer. Th» 
piofound leiTri^y viib wiiii:1i the inagUlniles ptepared Iheirpio- 
,po™l tofl.Bclliiens on thai subject, and the Adden maniiHin 
wl/icb iJielnlter, when auembWi, vitiencc^uainled wllh il, and 
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I wordy those who are acquainted with repablican 
imeDts, and in genera], who know the manner in 
business is transacted in numerous assemblies, will 
ruple to affirm, that the few who are united together, 
ike an active part in public affairs, and whose sta- 
aakes them conspicuous, ha?e such an advantage 
the many who turn their eyes towards them, and 
ithout union among themselves, that, even with a 
ing degree of skill, Ihey can at all times direct, at 
pleasure, the general resolutions ; that^ as a couse- 
e of the very nature of things, there is no proposal, 
^er absurd, to which a numerous assembly of men 
ot, at one time or other, be brought to assent ; and 
le laws would be wiser, and more likely to procure 
[vantage of all, if they were to be made by drawing 
r casting dice, than by the suffrages of a multitude. 

es was proclaimed, has confirmed many in the opinion, that 
infair means had heen used. The whole transaction has 
ept secret to this day ; hat the common opinion on this 
:, which has heen adopted hy M. Ronsseaa in his Lettres de 
itaeney is this: the magistrates, it is said, had privately, 
^ed the secretaries in whose ears the citizens were to whis- 
eir suffrages : when a citizen said approbation^ he was 
tood to approve the proposal of the magistrates ; when he 
ejection J he was understood to reject the periodical as- 
es. • 

le year 1738, the citizens at once enacted into laws a small 
r forty-four articles, by one single line of which they hound 
■Ives for ever to elect the four syndics (the chiefs of the 
I of twenty-five) out the memhers of the same council* 
IS they were before free in their choice. ^ They at that time 
d also the word approved to be slipped into the law men- 

in the note p. loO, which was transcribed from a former 
the consequence of which was to render the magistrates 
te masters of the legislature. 

citizens had thus been successively stripped of all their 
i\ rights, and had little more left to them than the pleasure 
\g called a sovereign assemblyy when they met (which idea, 
; DC confessed, preserved among them a spirit of resistance 
it would have been dangerous for the magistrates to pro- 
>o far) and the power of at least refusing to elect the four 
s. Upo^^ is privilege the citizens have, a few years ago, 
their lasrstand; and a singular conjunction of circum- 
i having happened at the same time, to raise and preserve 
Atem, during three years, an \iacotnTfto\i %Y\nX<A. ^vc^xw 
9ereraoce,they have in the issue a\icce^%^\u^^t«dX\SL^^ 
repair the injuries which they V\ai \ifeWL \n»A» Va ^^ ^^ 
es, for the&e last two huadred yearn t^tidmot^* 
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How then iiliBil the people remedy the disadvantagf* 
that necessarily attend their Bituafiocj ( How shall ihey 
ivaiBt the phalanx of thoae wlio have engnMsed to them- 
selves nil the honours, dignities, and [lower, in the state i 

It mil be by employing for tbdr defence the aaioc 
means by which their adTcraaries carry od tlieir attacks: 
it will be by using the same weapons as they do, the suae 
order the same kind of discipline. 

They are a small number, and i-'onsequently easily 
united ; a small number must theretbre be opposed to 
them, that a like union may also be obtained It is becaitic 
they are a small Dumber, that they can deliberate on everv 
occurreoce, and never come to any resolutions but Micfl 
tis are maturely weighed ; it Is bccBiise they are few, tbit 
thi'y can have forms wliioh continually serve them for 
general standards to resort to, approved tnaxiras lo wliirh 
lliey invariably adhere, and plans which they never losu 
sight of. Here therefore, 1 repeat it, oppose to thwD a 
small number, and you will obtain the like advantages; 

Besides, those who govern, as a brther consequenee erf 
their being few, have a more considerable share, conie- 
<)uently feci a deeper concern in the success, whatever it 
may b^ of their enterprizes. As they usually profess ■ 
contempt for their adversaries, and are at all times acting 
an offensive part against them, they impose on tbemselns 
an obligation of conqaering. They, in short, who we 
all alive from the most powerful incentives, and aim at 
gaining new advantages, have to do with a multitude, 
who, wanting only to preserve what they already po*- 
sess, are unavoidably liable to long intervals of inacti?it; 
and supineness. But the people, by appomting representa- 
tives, immediately gain to their cause that advantageous 
activity which they before stood in need of, to put them 
on a par with their adversaries; and those passioua be- 
come excited in their defenders, by which tbcy tfiem- 
fielves cannot possibly be actuated. ' - 
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Exclusively charged with the care of public liberty, the 
ipresentatives of the people will be animated by a sense 
r the greatness of the concerns with which they are 
itrusted. Distinguished from the bulk of the nation, 
id forming among themselves a separate assembly, they 
ill assert the rights of which thev have been made the 
tiardians, and with all that warmth which the esprit de 
trps w used to inspire.*^ Placed on an elevated theatre, 
ley will endeavour to render themselves still more con- 
>tcuous ; and the art and ambitious activity of those who 
>vem, will now be encountered by the vivacity and per- 
iverance of opponents actuated by the love of glory. 
Lastly, as the representatives of the people will na- 
irally be selected from among those citizens who are 
lost favoured by fortune, and will have consequently 
luch to preserve, they will, even in the midst of quiet 
mes, keep a watchful eye on the motions of power. As 
le advantages they possess will naturally create a kind 
r rivalship between them and those who govern, tlie 
alousy which they will conceive against the latter, will 
ive them an exquisite degree of sensibility on every 
icrease of their authority. Like those delicate instru- 
€nts which discover the operations of nature, while they 
re yet imperceptible to our senses, they will warn the 
eople of those things which of themselves they never see 
ut when it is too late ; and their greater proportional 
tiare^ whether of real riches, or of those which lie in the 
pinions of men, will make them, if I may so express 
lyself, the barometers that will discover, in its first be- 
inning, every tendency to a change in the constitution.*' 

* If it had not been for an incentive of this kind, the English 
immoDs would not have vindicated their right of taxation witli 
> much vigilance as they have done, against all enterprilses, often 
irhaps involnntary, of the lords. 

*> All the above reasoning essentially requires, that the repre- 
(Dtatives of the people should be united in interest with the 
eople. We shall soon see that this union really obtains in the 
laglisb constitution, and may bo called the master-piece of it. 



The observations made iu the preceding cbq 
no obvious, that tlie peo])Ie tlieinselves, in popular | 
menk, hare altvaj'a been seoaible of the trulb o 
aud never thought it possible to remedy, by tbei 
nlone, tlie disadvantages necessarily atteadiDg theii 
tion. Whenever the oppreaiioiis of their rulers hav< 
tliein to resort to Mjnie uiimmnion exertiou of the 

ffilwers they have immediately put themselves uni 
rection of those few men vvho liad beeu instniOM 
Informing and eneouraging tlicm; and when the 
dftlie circilnistaucea has required any di^gree of fi 
uiid perseverance iu tlieir i;auducl, they never hai 
able to utUin tlie ends th-cy proposed to tticniselves, 
mians of the most implicit deference to tJiose 
\i horn they had thus appointed. 

But as lliefie leader^ thus haslily chosen, are casi 
niidated by the continual dispJay which is made 
ihciQ of the terrors of power; as that uiilimited con 
which the people now repose in them, only taka 
when public liberty is in the utmost danger, and 
be kept up otherwise than by au extraordinary c( 
tion of drcumstances, and iu which those who 
seldom suffer themselves to be caught more than on 
people have constantly sought to avail the maelves 
short intervals of superiority which the chance of 
had given them, for reiidering durable thow adve 
which they knew would, of themselves, be but trai 
and for getting some persona appointed, whose p 
office it should be to protect them, and whom the 
tution should thenceforward s recognize. It is thi 
the people of Lacedecnioii obtained their ephor 
tlie people of Rome their tribunes. 
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grant this, will it be said ; but tlie Roman people 
allowed their tribunes to conclude any thing de6ui- 
'y they, on the contrary, reserved to themselves the 
[>f ratifying '^ any resolutions the latter should take. 
I answer, was the very circumstance that rendered 
stitutiou of tribunes totally ineffectual in the event, 
eople thus wanting to interfere with their own opi- 

iu the resolutions of those on whom they had, in 
wisdom, determined entirely to rely, and endea- 
ig to settle with an hundred thousand votes, things 

would have been settled equally well by the votes 
r advisers, defeated in the issue every beneficial end 
ir former provisions ; and while they meant to pre- 
an appearance of their sovereignty (a chimerical ap- 
ice, since it was under the direction of others that 
iitended to vote) they fell back into all those incoii- 
ices which we have before mentiooed. 
; senators, the consuls, the dictators, and the other 
men in the republic, whom the people were prudent 
h to fear, and simple enough to believe, continued 
> mix with them, and play off their political artifices. 

continued to make speeches to them,*' and still 
d themselves of their privilege of changing at their 
ire the place and form of the public meetings. When 
lid not find it possible by such means to direct the 
tions of the assemblies^ they pretended that the omens 
not favourable, and under tbisipretexty or others of 
me kind, they dissolved them.*^ And the tribunes, 

e RoQSseaa^s Social Contract, 

ilerios Maxim as relates, that the tribunes of the people 
^ offered to propose some regulations in regard to the pnce 
1, in a time of great scarcity, Scipio Nasica over-ruled the 
»iy merely by saying, *< Suence, Romans: 1 know better 
ou what IS expedient for the republic. Wnich words were 
ner heard by the people, than tncy shewed by a silence full 
}ration^ that they were more affected by his authority, than 
necessity of providing for their own iiibsistence.'* — Tacefe^ 

quirites. Plus enim ego guam voa quid reipublic^ expediat 
'o. Qud voce auditdy omnes pleno venerationis aUentioy mO' 
*jus autoritatis qtmm alimentorum suontm curam ef^erunt. 
tid enim majus est, si de jure augurum qusmmus, says 

who himself was an augur, and a senator into the bargain, 
Tosse a summit imperiis et summis potestatibus comitattu et 
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wlipu they had succeeded so far as to e&ect sn ui 
among theniBclTcs, thus were obliged to Bubniit ic 
■nortificBtioii of necing those projects which they had 
purau«d nith itiQuite labour, and even through the 
greateat dangers. Irrecoverably defeated by the most ilet- 
pii-ablP artifices. 

When, at other times, they saw that a confc^erwy v-a 
carrying on with uncommon warmth Bgniuat them, gud 
despaired of succeeding by employing expedieuti of Uk 
above kind, or were afraid of diminishing Ilieir effi- 
cacy by a too frequent use of them, they txitook them- 
selves to other stnit^ems. They theo conferred on tb« 
consuls, by the means of a short form of words for Ibe 
occasion,' an absolute power over the lives of the citizena, 
or even appoiuted a dictator. The people, at Uie slg^itdf 
the state masquerade which was displayed before tbem, 
were sure to sink into a state of consternation ; and Ibe 
tribunes, however clearly tbejf might see tlirough the 
artifice, also trembled in their turn, when they tbui 
beheld themselves left without defenders.' 

At other times, they brouglit false accusations aganrt \ 
the Iribuiies before thr assembly itself ; or, by privatelj 
slandering them with the people, tliey totally deprifrf 
them oftlieir confidence. It was through artifices of this 
kind, that the people were, brought to behold, without 
concern, the murder of Tiberius Gracchus, the only Rmnia 
that was really virtnoui, the only one who truly loved tte 
people. It was also in the same manner that Cains, who ' 
was not deterred by his brother's fiite, from pursuiDgtbe 
same plan of conduct, was in the end so entirely forstkcD 
by the people, that nobody could be found among Uun' 
who would even lend him a horse to fly from the niry tt ' 
the nobles ; and he was at last compelled to lay vi<MW 

concilia, vti iratilata dimitlere, net hatila reKinitert .' Qairf jra- 
viua, auan rem nuceptatn dirimi, ii tiiiui augur tliam fid tH, 
atium diemj dixerit .'—Sep Dt Legib. lib, ii. ^ lu. 
■' Videal cotml at gaid detrimetH retpublica capiat. 
' " The tribune* of the people," lajs Livy, wlio vai a mat 
admirer of the ariilocratical uuwer, " aod Ibe people IbeBUcliM, 
diirsL oeillier lifl up tbdr ejes nnr -l.™ m..ii.r fn .h.. ,.»«». 
of the diclalor." Nee adueim 

oa/ ipta ptedSf altollere ocuti. 

Ziii. lib. vi. 6 16- 
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lands upon himself, while he inTOked the wrath of the 
^s on his inconstant fellow-citizens. 

At other times, they raised divisions among the people 
formidable combinations manifested themselves, on a sud- 
len, on the eve of important transactions; and all mode- 
■ate men avoided attending assemblies, where they saw 
{^at all was to be tumult and confusion. 

In fine, that notliing might be wanting to the insolence 
vith which they treated the assemblies of the people, they 
ometimes falsified the declarations of the number of the 
rotes; they even once went so far as to carry off the urns 
nto which the citizens were to throw their suffrages.^ 



CHAP. vm. 

HE SUBJECT CONCLUDED. EFFECTS THAT HAVE RE- 
SULTED, IN THE ENGLISH GOVERNMENT, FROM THE 
people's POWER BEING COMPLETELY DELEGATED 
TO THEIR REPRESENTATIVES. 



But when the people have entirely trusted their 
ower to a moderate number of persons, affairs immedi- 
jdy take a widely different turn. Those who govern 
•e from that moment obliged to leave off all those strata- 
nns which had hitherto ensured their success. Instead 
' those assemblies which they affected to despise, and 
ere perpetually comparing to storms, or to the current 
the Euripus^*^ and in regard to whidi they accordingly 

r The reader, with respect to all the above observations, may 
e Flutareh^s JLtVe^, particularly the lives of the two Gracchi. 
tDiut add^ that 1 have avoided drawiug any instance from those 
temblies in which one half of the people were made to arm them- 
.vet a^inst the other. I have here only alluded to those timet 
lich immediately either preceded or followed the third punic 
ir. that is, to those which are commonly called the best period 
the repablic. 

^ Tolly makes no end of his similes on this subject. Quod enim 
tum^ quern Euripurny tot motusy tantas et turn varias habere pu^ 
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thotigbt Uieaiaelves at liberty to pass over the rula ofjiu- 
tice, they now 6nd that they have to deal with men vbo 
are tlielr equals in point of educatioD aiitl kuonleder, md 
their iuferiors only in point of rank and ronii. Tdcy, ia 
ooiiseqiietice, coon Giiii it necessary to adopt quite difie real 
methods ; and, above all, become very careful not to tiJIl 
to ttiem aoy more about the sacred chicken^ the wbite 
or black days, and the Sibylliue books. As they see their 
new adversaries expect to have a proper regard paid to 
them, that single circiimstauce iuspires them with it:— 
as they »ee them act in a regular maimer, observe coa- 
staiit rules, in a word, proceed with tbrtn, they cometg 
look upon them witli respect, from the very same reosoB 
which makes them themselves to be reverenced by Hie 
people. 

The repreaecitalives of the people, on the other hwiJ^ 
do not fail soon to procure for tjiemselves every advantage 
that may enable them eGTectuallv to use the powen with 
which the^ have been iutruBted, and to adopt every rait 
of proceeding that may make their rescdutioua to be truljr 
the rpault of reflection and deliberation. Thus it wasthal 
the reprcscnta lives of the English nation, soon after thdr 
tirst establishment, became formed into a separate assenl' 
biy ; they afterwards obtained the liberty of appointiag a 
president: soon after, ttiey insisted upon their being coO' 
Kulted on the last form of the acts to which they hid 
given rise: lastly, they insisted on thencefortli framing 
them theniselves. 

In order to prevent any possibility of surprise in the 
course of their proceedings, it is a settled rule with Ihem, 
tJiat every proposition, or bill, must be read tliree tinn, 
at different prefixed days, belbre it can receive a final 
sanction: and before each reading of the bill, as wellu 
at its first introduction, an express resolution must lit 
taken to continue it under consideration. If the bill be 
rqected, in any one of those several operations, it niiul 
be dropped, and cannot be propo!icd again during Ibe 



DieoiErn&elllpd riilo in Ihc biiust; urcumniDDs, thatnu 
tn BiiEuk mnrellian nntpin llic tanie day. 'Whcii ihr 
d nature of Ihe cJBDHci of a bill rcqnii'e lliat il <li<Hild 
d in D frier njaiiner, a fDmaiittce Is Bpnoialed for Ihal 
lioute to make Ibeir repoit aflettitrjk.te Uie bosM- 
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lie commoDs have been^ above all, jealous of the free- 
a of speech in their assembly. They have expressly 
»u1atedy as we have above mentioQed, that none of 
ir words or speeches should be questioned in any 
ce out of their house. In fine, in order to keep their 
iberations free from every kind of influence, they have 
: allowed their president to g^ve his vote, or even his 
nion : they moreover have settled it as a rule, not only 
it the king could not send to them any express propo- 
s aboot laws, or other subjects* but even that his name 
mid never be mentioned in the deliberations.<: 
3ut the circumstance which, of all others, constitutes 
i superior excellence of a government in which the 
>ple act only through their representaftives, that is, by 
ans of an assembly formed of a moderate number of 
rsons, and in which every member has it in his power 
propose new sutjects, and to argue and canvass the 
estions that arise, is that such a constitution is the only 
e that is capable of the immense advantage, and of 
lich I do not know if I have been able to convey an 
equate idea to my readers when 1 mentioned it before,(i 
aean that of putting into the hands of the people the 
>vuig springs of the legislative authority, 
(n a constitution where the people at large exercise tlie 
iction of enacting the laws, as it is only to those per- 
ns towards whom the citizens are accustomed to turn 
eir eyes, that is, to the very men who govern, that the 
lembly have either time or inclination to listen, they 
qaire, at length, as has constantly been tlie case in all 
publics, the exclusive right of proposing, if they please, 
leu they please, in what manner they pfease. A pre- 
Bfativc this, of such extent, that it would suffice to put 
assembly formed of men of the greatest palrfs, at the 

hen the snhject is of importance, this oommittee is formed of 
! whole faou:»e, which still continues to sit in the Mane place, 
t In a less solemn manner, and under another president, who is 
led the chairman of the committee. In order to form the house 
ain, the mace is replaced on the table, and the speaker goes 
aia into his chair. 

= If any person were to mention in his speech, what the king 
Irishes should be, would be glad to see,^ &e. he would beimnrc- 
itely called to order, for attemptinff to ittfiutute the debate. 
^ 8ct Chap. IV. efthis bi»ok. 
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niercy of » fetv dunces, bdiI rendere completely illoBOTj 
tlic boasted power of tlie people. Nay more, as this pc«- 
TOg^tive U tlius placed in the very hands of tlie adveiw- 
rie« of the pt^ople, it fbrces the people to remain eicpiaed 
tu Iheir attacltB, iu b condition perpetually passive, and 
takes from them tlie only legal meaLs by which they roighl 
ellectiially oppose their luuqiatious. 

Tu express the whole in n few words. A represcDta- 
tive coiiEtitutio[i places the remedy iu the liaiidH of thoae 
who feel the disorder; but a popular constitution phces 
the remedy iu thehauds of tbos« who cause it; aud it i> 
iiecessarily productiTe, iu the event, of the misfortune, of 
the political calamity, of Innting the care and the meuii 
of rcprewiiig the invosionsof power, to the men wboiwe, 
tlie eiyoyment of power. 



k rARTBBR 0IIADTAN1 



HowEVEB, those general assemblies of a people who 
were made to determine upon things which they neither 
□iidcrstood nor examiued, that geueral coufusioD in which 
the ambitious could at all times hide their arti dees, sod 
carry on their schemes with safety, were not the only 
evils attending the ancient commonwealths. There mi> 
a more secret defect, and a defect that struck immediatetj 
at tlie very vitals of it, inherent in that kind of goveru- 

It was impossible for the people ever to have faitbfUJ 
defenders. Neltlier those whom they had expressly 
chosen, nor those whom some personal advantages enabled 
to govern the assemblies, (for the only use, 1 must r^ieal 
it, which the people ever make of their power, is to give 
it swny, or allow It to be taken from them) could possibly 
be united to them by any common feeling of the same 
concerns. As tlieir influence put them, iu a great mea- 
nure^ apoa a level with those wlio were invested vrith the 
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executive aathority, they cared little to restrain oppres- 
lions out of the reach of which thev saw themselves 
;>la€ed. Nay, they feared they should thereby lessen a 
Mwer which they knew was one day to be their own ; if 
chey had not eren already an actual share in it^ 

Thusy at Rome, the only end which the tribunes ever 
pursued with any degree of sincerity and perseverance, 
was to procure to the people, that is, to themselves^ an ad- 
misBion to all the different dignities in the republic. 
After having obtained that a law should be enacted fbr 
admitting the plebeians to the consulship, they procoired 
for them the liberty of intermarrying with the patricians. 
They afterwards got them admitted to tlie dictatorship, 
to the office of military tribune, to the censorship : in a 
word, the only use they made of the power of the people, 
was to increase prerogatives which they called the prero- 
^tives of all, but which they and their friends alone were 
ever likely to enjoy. 

But we do not find that they ever employed the power 
of the people in things really beneficial to the people. We 
do not find, that they ever set bounds to the terrible 
power of its magistrates, that they ever repressed that 
class of citizens who knew how to make their crimes pass 
uncensured ; in a word, that they ever endeavoured, on 
the one hand to regulate, and on the other to strengthen, 
the judicial power; precautions these^ without which men 
RUglit struggle to the end of time, and never attain true 
liberty."* 

And indeed the judicial power, that sure criterion of 
the goodness of a government, was always, at Rome, a 
mere instrument of tyranny. The consuls were at all 
times invested with an absolute power over the lives of 
the citizens. The dictators possessed the same risht : so 
did the pnelors, the tribunes of the people^ the judicial 

* How conld it be expected, that men who entertaioed views 
of being prston, would eudeavour to rettrain the power of the 
prtttors ; that men 'who aimed at being one day consab. would 
with to limit the power of the eonsuls; that men whom tneir in- 
tsfest with the people made sure of getting into the senate, wonld 
serioofly endeavour to confine the authority of the senate ? 

^ Without inch precautions, laws must always be^ as Mr. Pope 
^presMS it :— • 

^ Still for the strong too weak, the weak too strong.** 

03 
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commiHioiiers named by the senate, and so, of course, diil 
tbe senate itself; and the fact of the three huiidrecl and 
seventy ilesertera, whom it connnaudud to be thrown donn, 
at one time, as Livy relates, from the Tarpeiaii rock, auf- 
flcieutlf shews that it well knew bow to exert its puner 

It even maybe said, that, st Rome, the power of life and 
deuth, or rather the right of kilUiig.wns annexed to ever; 
kind of authority whatever, even to that whldi resnlti 
from mere influence, or wealth ; and the only consequena 
of the murder of the Gracchi, which waa accompajiied by 
the slauebter of three hundred, and afterwards of fonr 
thousand unarmed citizens, whom the nobles knocked on 
tlie head, wan to engage the senate to erect a temple to 
Concord. The lex Portia de t^ge cimim, whieb ho 
been so much celebrated, was attended with no other 
effect but that of more completely securing against the 
danger of a retaliation, such consuls, pnetors, quffston, 
kc. BS, like Verres, caused the inferior citizens of Rome 
to be scourged with rods, and put to death upon crotreJi 
tbroup;h mere caprice and cruelty.' 

In fine, nothing can more conipletelj sliciv to wlial de- 
gree the tribunes had forsakeu tlie interests of the pcoplci 
whom they were appointed to defend, than that they had 
allowed the senate to invest itself with the power of taxa- 
tion : the; even suffered it to asaoroeto iUeJf the power, 
not only of dispensing with the laws, but also of abrogtt- 

•" If we Inrn oar ejes to LacedEmon, we ihall see, from Mveitl 
initBOL'CB of the justice of the ephon, that matten were liUk 
belter ordered there, in rcvard to Iheadmiiiiatnilion of public ju- 
tire. And id Atheni itielF, which ii Ihe nnly one of the nnciesl 



degree nf real liberty, wi 



illhs in whicb tlie people leem to have enjoved 

e the maiHslrolei proceed neatly ii 

rurf) : and 1 thinl 



oiber proof needa he giTCn of this than the story of the.barber n 
llie Piraui, who faDcinf^ spread shoot the town the newa of tbi 
overthroiT of the Alhenians id Sicily, which he bad beard from * 
ilntnger wbo bad stopped at hii (bop, wixb put to tbe lartnre, by 
command of (he archons, becanie he i-oiitd not lell the name af 
bii author.— See PJuI. LifeofNiciia. 

* There arc frequent inslancei of the consnls taking away fron 
the capital the lahlea o( tbe lawa paued under their predecenon.. 
Nor waa Ihii, oa we might at flral be templed to believe, an aol i>f 
vhltncr vihieh *ncc«u alone «oD\d inAifj-, itwu'BcbiueqDeDct 



OP ENGLAND. l51 



a wordy as a necessary consequence of the communi- 
lity of power, a circumstance essentially inherent in 
republican form of government, it is impossible for it 

to be restrained within certain rules. Those who are 
condition to controul it, from that very circuinstance 
>me its defenders. Though they may have risen, as 
nay suppose, from the humblest stations^ and such as 
led totally to preclude them fVom all ambitious views, 

have no sooner readied a certain degree of eminence, 

they begin to aim at higher. Their endeavours had 
Irst no c^er object, as they professed, and perhaps 
I sincerity, than to see the laws impartially executed : 
r only view now is to set themselves above them ; and 
ig themselves raised to the level of a class of men who 
ess all the power, and enjoy all the advantages, in 
state, they make haste to associate themselves with 

irsonal power and independence on the laws being, 
ich states, the immediate consequence of the favour of 
people, they are under an unavoidable necessity of 
g betrayed. Corrupting, as it were, every thing they 

le acknowledged power enjoyed by the senate, cujtu erat 
snmum judicium de jure legum^ as we. may see in seFeral 
% in TuUy. Nay^ the augurs tnemselves, as Tully informs 
djoyed the same pnvilegfe. *' If laws have not been laid be- 
he people, in the legal form, they, the auf^urs, may set them 
'y as was done with respect to the lex Teha by the decree of 
}llege, and to the leees LivWy hj the advice of Philip, who 
;onsuI and augur/* Legem, si nonjure rogata esL tollere 
nt ; ut Tetiam, decreto coUegU ; tt^ Liviaty consHio Philippiy 
lis et aMfi^rM.— See De Legio. lib. ii. € 18. 
(^hich always proves an easy thing. It is in oommonwealths 
articular care of that class of men who are at the head of the 
to keep a watchful eye over the people, in order to draw 
to their own party any man who happens to acquire a con- 
ible influence amon^ them; and this they are, and indeed 
be, the more attentive to do, in proporUon as the nature of 
overnment is more democratical. 

e constitution of Rome had even made express provisions on 
lubject. Not only the censors could at onee remove any 
n into what tribe they pleased, and even into the senate, (and 
ay easily believe that they made a political use of this privi- 
) but it was also a settled rule, that all persons who had been 
oted to any public office by the people, such as tho consul- 
the edileship, or tribunesbip, became ipso facto members of 
'Bate;— See Middletoa^s Dissertation on the Bomttn Senate, , 
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touch, they cannot show > prefercuce to b man, M thej 
thereby altock bia virtue; they cannot raise him, nilhout 
immediately loriog hiio, oud weakening their own eawe; 
nay, tlwy iuspire liimivitli views directly uppoaite Co tbor 
own, aiiil Bend him to join aud iucreatcllie number of 



Thus, at Rome, after the feeble barrier which esduiled 
the people from offices of poner and dignity bud bwti 
thrown down, the great pleiieiana, whom tlie vole> oflbe 
people began to raise to those offices, were immedialeh 
received into the senate, as has been just now observefl, 
From tliat period, their farailiea began to form, iu con- 
junction with the ancient pattittan families, a new con- 
biiintiau, or political a»M>('ia.tiou of perBonsj and, as tiili 
combination was formed uf tio parbcular claaa ofcitizeHa, 
but or all those in general who had influence cnoneb to | 
gain ndmittance into it, only a single overgrown head wai 1 
now to beseen in therepublir, which, coQsistingofal) those 
tfho had either wealth or power of any kind, and dmpoh 
ing at will of the laws and the powfr ofthe people,' sono 
lost all regard to moderation and decency. 

Every consliliilioii, tlieri-fore, ivhatevi^r nuty be its forid, 
whicii does not provide for iuconvciHeuces of the kind 
above mentioned, is « constitutitm etiaeDtiaHy impeifed. 
It is in man himself tliat the Murce of the evils to be re- 
medied lies ; general precaution* tlterefore can alone pre- 
vent them. If it be a fatal error entirely to rely oa ibe 
justice and equity of those who govern, it is an errofM 
less fatal to imagine, that, while virtue and moderati<Hi Vt 
the constant companions of those who oppc^e theaboHs 
of power, all ambition, all love of dominion, have retiM 
to the other party. 

Though wiae men sometimes may, led astray by tkc 
jiower of names and the heat of {Mlilicali'OBtention^hiK 
Bight of what ought to be their real end, they uevertbelrti 
know that it is not against the jlppii, the Coriincaui, the 
Cethegi, but against all tliose who con influence the eieco- 
lion of the taws, that precautions ought to be taken i tbit 

' llwBi, in Hveml rfaufcin, ■ ini<rorluiie fur itie pcoplB of 

D '— -- "mayhBiebefd widlo the conlrar; by (he wii- 

:cl, that ihediitinctioB between ihepali-idapm' 
' le trplb, (Ui I'M 
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is not the coosu], the preetor, the archon, the minister, 
!ie king, whom we ought to dread, nor the tribune, or 
le representative of the people, on whom we ought im- 
licitly to rely ; but that all those persons, without dis- 
nction, ought to be the objects of our jealousy, who^ by 
ny methods, and under any names whatsoever, have ac- 
aired the means of turning against each individual the 
»]Jective strength of all, and have so ordered things 
round themselves, that whoever attempts to resist them, 

sure to find himself engaged alone against a thousand. 



CHAP. X. 

DWDAMENTAL DIFFERENCE BETWEEN THE ENGLISH 
GOYEHNMENT AND THE GOVERNMENTS JUST DE- 
SCRIBED.— IN ENGLAND ALL EXECUTIVE AUTHORITY 
IB PLACED OUT OF THE HANDS OF THOSE IN WHOM 
THE PEOPLE TRUST.«-USEFULNESS OF THE POWER OF 
THE CROWN. 



In what manner then has the Ensiish constitution 
(mtrived to find a remedy for evils which, from the very 
ature of men and things, seem^ to be irremediable ? How 
as it found means to oblige those persons to whom the 
eople have given up their power, to make them effectual 
nd lasting returns of gratitude ? those who enjoy an ex- 
losive authority, to seek the advantase of aU ? thpse who 
lake the lavrs, to make only equitabfe ones ? It has been 
y subjecting them themselves to those laws j and, for that 
•arpose, by excluding them from all share in the execu- 
ioD of them. 

Thus, the parliament can establish as numerous a stand- 
Dgarmy as it pleases j but immediately another power 
omes forward, which takes the absolute command of it, 
rhich fills all jthe posts in it, and directs its motions at its 
pleasure. The parliament may lay new taxes; but im- 
aediately another power seizes upon the prodno^of them, 
od alone enjoys the advantages and glory «MBg from 
he disposalof it . The parliament may er^ if f# pkase. 
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from any share in the executien of the law% ' 
whom the people tnut fbr tiie enacting of UkM. b 
abo taken from tbem what would faare bad tbe ai 
nictoui influence <hi their delibentieiii^ the hope 
iavadini; that executive authority, and arrt^ti 
tbenuelvei. 

This authority has been made in England oi 
indivisible prerogative) it baa been made for i 
ui>alieuable attribute of one person, marked ou 
certajued beforehand by tolemn laws and long est 
CDstom ; and all the active forces in the state h 
left at his disposal. 

In order to secure this pren^ative still l^rthe 
all possibility of invasions ftom iDdividuals, it 1 
heightened and streugthened by every thing thi 
trairt and fix tlie alteution and icverence of tht 
The power of conferring and taking away places 
ploymenta has alto been added to it, and ambit 
has thus been iolerested in its defence. 

A Hharp in the. 1«giaUtive power has also been 

the man to whom this preromtive has been dele 
passive share indeed, and Uie only one that ci 
saffetv to the state, be trusted to him. but bv i 
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happy coDiequeuces that result from their being thus 
united together. 

From this unity, and, if I may so express myself, this 
total sequestration of the executive authority, this advan- 
tageous consequence in the first place follows, which has 
been mentioned in a preceding chapter, that the attention 
of the whole nation is directed to one and the same object. 
The people, besides, enjoy this most essential advantage, 
whidi they would vainly endeavour to obtain under the 
government of manyj they can give their confidence, 
without giving power over themselves, and against them- 
selves 'y tliey can appoint trustees, and yet not give them- 
selves masters. 

Those men to whom the people have delegated the 
power of framing the laws, are thereby made sure to feel 
the whole pressure of them. They can increase the pre- 
rogatives of the executive authority, but they cannot 
invest themselves with it: they have it not in their power 
to command its motions, they only can unbind its hands. 

They are made to derive their importance, nay they are 
indebted for their existence, to the need in which that 
power stands of their assistance ^ and they know that they 
would no sooner have abused the trust of the people, and 
completed the treacherous work, than they would sec 
themselves dissolved, spurned, like iustruments now spent, 
and become utteless. 

This same disposition of tilings also prevents in Eng- 
land that essential defect, inherent in the government of 
many, which has been described in the preceding chapter. 
In that sort of govemmekit, the cause of the people, as 
has been observ^, is continually deserted and betrayed. 
The arbitrary prerogatives of the governing powers are at 
all times either openly or secretly favoured, not only by 
those in whose possession they are, not only by those who 
have good reason to hope that they shall at some future 
time share in the exercise of them, but also by the whole 
crowd of those men who, in consequence of the natural 
disposition of mankind to over-rate their own advantages, 
fondly imagine, either that they shall one day eiyoy some 
branch of this governing autliority, or that they are even 
already, in some way or other, associated \.q \V. 

But as tbia authority has been made, \\i 'Eiv\\^*^\A, ^^^ 
iudivisiblep unalienable attribute of oue i\oue« «^\ ^'^^ 
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peraouH in tbe stale are, ipiofaeto, interesteJ to confineil 
w'itliin itudue boutida. Liberty Is tlius made the common 
caiiic of all: the luna tbat secure it arc supported by mca 
of every rank and order; and the kabeiu carpm art, for 
instance, ix as zealously defended by the Arst nobleman is 
the kingdom, as by tbe meanest subject. 

Even the minister himself, in consequence of this in- 
Blicimbility of the executive authority, iseqaallj iuteresled 
with his fcl I otv- citizens to maintain the laws ou wbick 
public liberty is founded. He knows, in the midst of bii 
schemes for enjoying or retaining^ bis authority, that) 
court-intrigue, or a caprice, may at every iustaut courannil 
him with the multitude, and the rancmir ofasucctsior 
long kept out, send him to linger in the same gaol whidi 
his temporary paEsions might tempt bim to prepare for 
others. 

in consequence of this diaposiliou oftliiDgs, great m«v 
therefore, are made to join iu h conmiou cause with the 
people, for restraining the excesses of the governing power; 
and, which is no less essential to the public welfare tbej 
are also, from this same cause, compc-lled lo restrain Ihe 
cxi-esa of their own private power or influence, and a g<*- 
neral spirit of justice is thus di Bused through all parts of 
the stale. 

The wealthy commoner, the representative of llie 
people, the potent peer, always having before their eves 
the view of a formidable power, of a power, from the at- 
tempts of which they have only the shield of the laws to 
protect them, and which woukt, in the issue, retaliate sii 
hundredfold upon them tlieir acts of violence, arecom- 
petled, both to wish only for equitable laws, and to oti- 
serve them with scrupulous exactness. 

Let then the people dread (it is necessary to tlic preser- 
vation of their liberty), but let tliem never entirety cease lo 
love, the tlirone, that sole and indivisible seat of all thr 
active poweni in the state. 

Let them know that it is that, which, by lendiii;; on 
immense strength to the arm of justice, has enabled her to 
bring to account as well the most powerful, as the 
meanest offender; which lias suppressed, and, if I may so 
cxpi'sms myself, weeded out i\\ uvxtt X.'jTva'&w*, sometiBiw 
ooiitederated with, and somclioiea tt4\erfft\n,™KV «(»».. 
H-liirJi incesasDUy tendWgrow uv™'*«™*****^^ 
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cietieBy aod are the more terrible^ io proportion- at they 
d HiGttmiveBto be lesi firml^r established. 
Let them know that it is that»' which» by making all 
onours and places depend on the will of one man* has 
»rfined within private walls those x>rojectm the .pursuit 
Twhichy in formic timesy shook the fbnndamns of whole 
ates; Ims changed into intrigues the conflicts^ the out- 
igeis of ambition; and thai mose oonteniions which^ in 
le present times» a£ford them only matter of amusement^ 
re the yoicahos which set in flames the andent conmion- 
realths. 

That it i« that, which, leaving to the rich no other se- 
ariti/[ for hispalac^ tlian that which the-peasant- has for 
lis cottage, has miited his^sause t6'that ofthe latter, the 
ause of the powerful to that of thp ^helpless, the cause of 
lie man of extensive influence and'€Onnectioli% 'to that of 
im who is without friends. 

It is the throne above all $ if is this jealous power, which 
(takes the people sure that its representatives never will 
le any thing more than its representatives; and it is the 
ver-Bubsisting Carthage which voudMs to it for the du- 
ation of liieir virtue. 
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CHAP. XI* ' 

BB POWERS .WHICH TUB PEOPI.E THEH8SLVCS CXER- 
CI8E.*-TBE EI^EjCTIOK OF MEMBEfiq OR PAaUAVSKT. 



The English cpnstitatioB . hawng ^^sentially coni 
tecUd the fate of the men .tq whom the pie^e trust their 
lower, with that ofthe people tbemselveisw. really ^ seems, 
»y that caution alone, to have prpcured the latter a cooh 
ilete security. 

However, as the vicissitude. o| humaiik affairs nvty, in 
process of time, realize events which at first had appeared 
nost improbable^ it might happen that the ministers of 
he executive power, notwithstanding the interest they 
hemselves have io the preservation of ^\vV>\\K.\!SQftxVj, 'dxA 
I sgnte of the precautions expressly takfew Vck Qt^et V^ ^^^^ 
mt the effect of their inflaence, «\iou\dal V^v^^vsi^c 
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aueh efficaciouB meauB of corruptiou na might bring about 
a surrender of some of the laws upon which tfaia pubhc 
liberty is fouiid<?il. And though we should suppose that 
such a danger would really be chunerical, it might at least 
happen, that, conniving at a vicious administration, and 
being over-liberal of the produce of the labours of the 
people, the representatives of llie people might make them 
suffer many of the evils which attend worse forms of go- 



Lastly, as their duty does not consist only in preserving 
their constituents against the calamities of an arbitnu7 
governmcDt, but moreover In procuring them the best sit 
ministralian possible, it might happen that they would 
manifest, in this respect, an indilTereiice which would, in 
its consequences, amount to a real calamity. 

It was therefore necessary, that the constitution sbould 
funiish B remedy for all the above cases; now, it is in tiia 
rtghtof electing members of parliament, that this remedy 

When the time ia come at which the coramissioD nhidi 
the people had given to their delegates expires, they again 
asBCiuhle in their several towns or countiea; on these ocii- 
sions the; have it in their power to elect again those of 
their representatives whose former conduct they approve 
and to reject those who have contributed to give rise to 
their complaints. A simple remedy this, and which only 
requiriug, id its application, a knowledge of matters of 
fact, is entirely within the reach of the abilities of tbe 
people : but a remedy, at the same time, which is the 
nioat effectual that could lie applied ; for, as the evils com- 
plained of arise merely fVom the peculiar dispositions of a 
certain number of individuals, to set aside those indi- 
viduals, is to pluck up the evil by the roots. 

But I perceive, that, in order to make the reader sensible 
of the advantages that may accrue to the people of Eng- 
land, from their right of election, there ia another of their 
rights, of which it is absolutely necessary that I should 
first give an account. 
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CHAP. XIL 

THE SUBJECT CONTINUED.^— LIBERTY OF THE PRESS. 



As the evils thai may be complained of in a state do 
not always arise merely from the defiect of the laws, but 
also from the non-execation of than, and this non-execu- 
tion of such a kind, that it is often impossible to subject it 
to any express punishment, or even to ascertain it by any 
previous definition, men, in several states, have been led to 
seek for an expedient that might supply the unavoidable 
deficiency of legislative provisions, and begin to operate, 
as it were, from the point at which the latter begin to fail. 
i mean here to speak of the censorial power ; a power 
which may produce excellent efiects, but the exercise of 
which, contrary to that of the legislative power, must be 
ieft to the people themselves. 

• As tlie proposed end of legislation is not, according to 
what has been above observed, to have the particular in- 
itentions of individuals, upon every case, known and com<- 
plied with, but solely to have what is most conducive to 
the pubhc good, on the occasions that arise, found out, and 
established, it is not an essential requisite in legislative 
operations, that every individual should be called upon to 
deliver his opinion; and since this expedient, which at 
first sight appears so natural, of seekins; ont by the advice 
4if all that which concerns all, is found liable^ when ear- 
ned into practice, to the greatest inconveniences, we must 
not hesitate to lay it aside entirely. But as it is the opi- 
nion of individuals alone, which constitutes the check of a 
censorial power, this powier cannot possibly produce its 
intended effect, any farther than this public opiniou is 
made known and declared: the sentiments of the people 
are the only thing in question here: therefore it is neces- 
Bary, that the people should speak for themselves, and 
manifest those sentiments. A particular court of censure 
therefore essentially frustrates its intended purpose; it is 
attended, besides, with very great inconveniences. 

As the use of such a court is to determine upon those 
cases, only, which lie out of the reach of the laws, it can- 
not be tied down to any precise, regulations. As a feirtber 
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freedom of thinkiog,. which is. tie noblest priVi] 
wcJl as the firmest support, of hberty;^ 

We may therefore look upon' it -as a 'further proo 
soondness of the principles <m which the Engliiih 
tution is foondedy that it has allotted to the people 
selves the province of openly caavassinff and am 
the conduct of those who are invested witti any bn 
pat)lic authority^ and that it hiu thus delivered i 
hands of the people at lai^e» the exercise of tiie ci 
power. £v«7 snliject in England has not only a i 

E resent petitions to the king, or the houses of pari 
ut he has a right also to lay his complaints and o 
tions before the puUic, by means of an open press, 
midable right this, to those who rule mankim 
which, continually dispdling the cloud of nuyc 
which they are surroutided, brings them to a lev 
the rest of the people, and strikes at the vo-y being • 
authority. 

And indeed this privilege is that which has be 

» M. de Montesquieu, and M. Roasieaa, and indeed 
Writers I baFe met with on this sobjeet, bestow vast enc 
on the censorial tribunal thatbad been instituted at Ron 
have not been aware that this power of censure, lodged 
hands of peculiar magistrates, with other discretionary 
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d by the Euglish nation, with the greatest difficulty* 
atest in point of time, at the expence of the executive 
ir. Freedom was in every other respect already 
lished, when the English were still, with regard to 
lublic expression of their sentiment^ under restraints 
may be called despotic. History abounds with in* 
es of the severity of the court of star-chamber, aeainst 
\ who presumed to write on political subjects. It had 
the number of printers and printing-presses, and ap- 
■jed a licenser, without whose approbation no book 
I be published. Besides, as this tribunal decided 
srs by its own single authority, without the interven<- 
of a jury, it was always ready to find those, persons 
Yf whom the court was pleased to look upon as such; 
iras it indeed without ground that chief justice Coke^ 
le notions of liberty were somewhat tainted with the 
dices of the times in which he lived, concluded the 
;iums he has bestowed on this court, with saying, 
** the right institution and orders thereof being ob- 
d, it doth keep all England in quiet.** 
ter the court of star-chamber had been abolished, the 
parliament, whose conduct and assumed power were 
little better qualified to bear a scrutiny, revived the 
lations against the freedom of the press. Charles the 
id, and after him James the second, procured farther 
vsils of them. These latter acts having expired in 
ear l69^ were, at this sera, although posterior to the 
ution, continued for two years longer ; so that it was 
ill the year 1694, that, in consequence of the par- 
int*8 refusal to continue the prohibitions any longer, 
*eedom of the press, a privilege which the executive 
!r could not, it seemed, prevail upon itself to yield 
» the people, was finally established, 
what then does this liberty of the press precisely 
st ? Is it a liberty left to every one to publish any 
; that comes into his head ? to calumniate, to blacken, 
nsoever he pleases? No; the same laws that pro- 
he person and the property of the individual, do also 
!ct his reputation j and they decree against libels, 
1 really so, punishments of much the same kind as 
established in other countries. But^ on the. other 
, they do not allow, as in other states, that a man 
d be deemed guilty of a crime for merely publishing 



ever, are autfaoris^ to take aiiy notice of i^iiti 
tended fcnr th^ preis^ bat are c6nfloed toi those 
are ac^ttialfy printed, and most^ in these casesy prcN 
the trial by jary. 

It is even this latter circumstance whicli moi 
ticularly constitutes the frtedom of th^ press, 
magistrates, though confined in their proceedings t 
of criminal publications, were to be the sole jw 
the criminal nature of the things published, it 
easily happen that, with regard to a point whic 
this, so highly excites the jealousy of the go^ 
powers, they would exert themselves with so mac 
and perseverance, that they miffht, at leng^ sac 
completely striking off all the heads of the hydra. 

But whether the authority of the judges be exi 
the motion of a private individual, or whether it 
tBe instance of the government itself, their sole ofll 
declare the punishment established -by the law :— 
the jury alone that it belongs to determine on the 
of law, as well as on the matter of fact; that is, U 
mine, not only whether the writing which is tJie 
of the charse has really been composed by tli 
charged with having done it, and whether it be 
meant of the person named in the indictment^ b 
whether its contents are criminal. 
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^ malidoiUy &c. and the jury, at this same time* are 
masten of their verdict, that is, may ground it apoa 
t considerations they please^ it n vferr probable that 
would acquit the accused party, if the ikcts asserted 
ie writing before them, were matter. of undoubted 
1, and of a general evil tendem^. They, at least, would 
linly have it in their power, 
nd this would still more likely be tiie case if the conduct 
ie government itself was arraigned; because^ besides 
conviction which we suppose in the jury, of the cer- 
y of the facts, they would also be influenced by their 
» of a principle generally admitted in England, and 
;h, in a late celebrated cause, has been strongly in* 
d upon, viz. That, ** though to speak ill of mdivi- 
B was deserving of reprehension, yet the public acts 
overnment ought to lie open to public examination^ 
that it was a service done to the state, to canvass 
I freely."* 

nd indeed this extreme security with which every 
in England is enabled to communicate his sentiments 
he public, and the general concern Which matters 
;ive to the government are always sure to create, has 
derfully multiplied all kinda of public papers. Be- 
I those which, being published at the ena of every 
', month, or week, present to the reader a recapitulation 
tvery thing interesting that may have been done or 
during their respecrtive periods, there are several 
rs, which making their appearance every day, or 
7 other day, communicate to the public the several 
sures taken by the government, as well as the dif- 
it causes of any importance^ whether civil orcriminal, 
occur in the courts of justice^ and sketches from the 
trlies either of the advocates or the judges, concerned 
he management and decision of them. During the 
i the parliament continues sitting, the votes or rcsolu- 
B of the house of commons, are daily published by 
lority; and the most interesting speeches in both 
ses, are taken down in short-hand, and communicated 
he public, in print. 

See lerieaDt Glynn^i speech for Woodfall in the prosecntion 
lit the latter, by theattorney-generali for publisbiog Juoiut^s 
r to the king. 
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Lastly, the private auecdotes iu the. metropolis, and the 
country, concur also towards filling the coUectioD ; and 
as the several public papers circulate, or are traoscribed 
into others, in the different country towns, and even find 
their way into the villages, where every man, down to 
the labourer, peruses them with a sort of es^emess, every 
individual thus becomes acquainted with the state of the 
nation, from one end to the other 5 and by these means 
the general intercourse is such, that the three kingdoms 
seem as if they were one single town. 

And it is this public notoriety of all things, that con- 
stitutes the supplemental power, or check, which»,we 
have above saia, is so useful to remedy the unavoidaUe 
. insufficiency of the laws, and keep witlun their respective 
bounds all those persons who enjoy any share of public 
authority. 

As they are thereby made sensible that all their actions 
are exposed to public view, they dare not venture upon 
tliose acts of partiality, those secret connivances at the 
iniquities of psurticular persons, or those vexatious prac- 
tices, which the man iu office is but too apt to be guilty 
of, when, exercising his office at a distance from the 
public eye, and as it were in a comer, he is satisfied that 
provided he be cautious, he may dispense with being 
just Whatever may be the kind of abuse in which 
persons iu power may, in such a state of things, be 
tempted to indulge themselves, they are convinced that 
their irregularities will be immediately divulged. The 
juryman, for example, knows that his verdict, the judges 
that his direction to the jury, will presently be laid before 
^e public: and there is no man in office, but who thus 
finds himself compelled, in almost every instance, to 
choose between his duty, and the surrender of all lus 
former reputation. 

It will, I am aware, be thought that I speak iu too high 
terms, of the effects produced by the public newspapers. 
I indeed confess that all the pieces contained in them are 
not patterns of good reasoning, or of the truest attic wit ; 
but, on the other hand, it never happens that a subject in 
which the laws, or iu general the public welfare, are 
really concerned, fails to call forth some able writer, who^ 
' under one form or other, conununicates to the public his 
observations and complaints. I shall add here, that. 
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I an aprigfat maD, who may labour ibr H vrhOe 
a strong popalar prejudice^ may* supporfed by the 
msness of his innocencey -endure witli patience the 
it imputations, a guilty mtaip hearing nothing in 
>roacrhe8 of the public but what he knbws to be 
md already upbraids hiknaelf witfat is very far from 
ig any such comfort ; and that^ .when a man^s own 
*nce takes part against hini^ the most deqncable 
n is sufficient to wound him to the quick.^ 
D those persons, whose greatness seems most to set 
tbove the reach of pubtic censure^ are not those 
east feel its effects. They have need of the si^ 

of that vulgar whom they itfect to despise, and 
re, after all, the dispensers of that glory, which ii 
il object of their ambitions cares. "Diougfh all have 
> much sincerity as Alexander, they have equal 

to exclaim, ** O people 1 what tolls do we not 
^o, in order to gain your applause 1 " 
infess, that in a state where the people dare not 
their sentiments, but with a view to please the ears 
ir rulers^ it is possible that 'either the prince, or 
to whom he has trusted his autiiority, may some- 
mistake the nature of the public sentiments, or that^ 
nt of that affection of which they are refused all 

marks, they may rest contented with inspiring 

and make themselves amends in beholding the 
wed multitude smother their complainti. 
when the laws give a full scope to the people for 
:pression of their sentiments, those who govern 
: conceal from themselves the disagreeable truths 

resound from all sides. They are obliged to put up 

ball take this occasion to observe, that the liber^ of tbe 
so far from beinsf injurioua to the repatation of indivi* 
IS some persons nave complained, that it is, on the coo- 
ts sorest guard. When there exists no meant of commuai- 
ivith the public, every one is exposled. ivithoat defence, t» 
ret shafts of malifnity and envy. Toe man in office loses 
itation, the merchant his credit, the private individual his 
er, without so much as knowing, eitner who are his ene- 
r which way they carry on their attacks* ^ Bat when there 
i free press, au innocent man immediately brings the 
nto open day, and crushes his adversaries, at once, by a 
Xe given to all, to lay before the pnblic the grounds af 
veral imputations. 



ana rewara oi tneir laooun^ nouung duc mom 
and diagiut 

In abortt whoever considers what it it that ooi 
tiie moving principles of what we call great affai 
the invincible sensibility of man to the opinion 
fellow-creatures, will not hesitate to affirm that, if 
possiUe for the liberty of the press to exist in a i 
government, and, what is not less difficult, for it 
without changing the constitution, this liberty oft! 
WVNild alone form a counterpoise to the power 
prince. If, for example, in an empire of the 
sanctuary could be found, which, rendered res] 
by the ancient religion of the people, might ensui 
to those who should bring thither their obaerva 
any kind, and that from thence printed papers 
issue, which, under a certain seal, might be 
respected, and which, in their daily appearance^ 
examine and freely discuss the conduct of the ca< 
bashaws, tlie vizir, the divan, and the sultan . 
that would introduce immediately some degree of 
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CHAP. XIIL 

THE SUBJECT CONTINUED. 
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inevitable consequence of their situation, does in no wise 
argue a persona] inferiority in them, with respect to the 
few whoy from some accidental advantages, are enabled 
to influence their determinations. It is not fortune, it is 
nature, that has made the essential differences between 
men : and whatever appellation a small number of per** 
ions, who speak without sufficient reflection, may affix to 
the general body of their fellow-creatures, the whole dif- 
ference between the statesman, and many a man from 
tmong what they call the dregs of the people, often lies 
in the rough outside of the latter; a disguise which may 
&JI off on the first occasion ; and more than once has it 
hi^ppened, tiiat from the middle of a multitude in appear* 
ance contemptible, there have been seen to rise at once 
Viriatuses, or Spartacuses. 

Time, and a more favourable situation, to repeat it once 
more, are therefore the only things wanting to the people; 
and the freedom of the press aflbrds the remedy to these 
disadvantages. Through its assistance every individual 
may, at his leisure and in retirement, inform himself of 
every thing that relates to the questions on which he is to 
take a resolution. Through its assistance, a whole nation^ 
as it were, holds a council, and deliberates; slowly indeed, 
(for a nation cannot be informed like an assembly of 
judges,) but after a regular manner, and with certainty. 
Hirough its assistance, all matters of fact are, at length, 
made clear ; and, by means of the conflict of the different 
answers and repUes, nothing at last remains, but the 
sound part of the arguments.^ 

*■ This right of publicly discnising^ political snhjeotij is alone 
a great advantage to a people who enjoy it ; and if the citizens of 
Geneva, for instance, nave preserved tnetr liberty better than the 
people nave been able to do in the other oommonwealths of 
Switzerland, it is, I think, owing to the extensive ri^ht they pos- 
sen, of making pnblic remonstrances to their magistrates. To 
these remonstrances the magistrates, for instance toe council of 
twenty-five, to which they are usually made, are obliged to give 
an answer If this answer does not satisfy the remonstrating 
citizens, they take time, perhaps two or three weeks, to make a 
reply to it, which must also be answered ; and the number of 
citizens who go up with each new remonstrance increases, ac- 
cording as they are thona'ht to have reason on their side. Thus, 
Ibe remonstrances, which were made some years ago, on account 
of the sentence against the celebrated M. Rousseau, and were 



novad, ntcb penerenMceappcan to BwaTnyv 
dedaon ; and then it i^ thoogh. only theOi 
Bwy mUt Mft ■ the voice of tha people ii Hi 
God." 

How, therefor^ can the people of Engjuid'i 
IianDg foraed opinioiu wbicn may reallyi be a 
oiwn, fl>^ think tiiejt hare jutt canaa to oMD^ria 
the adminirtnition ) It i% as baa baen aaid i 
Bwana of the light tbejt faa«e of electiiw th«ir r 
tirei; and the ■HnemeOiod'af general interoi 
baa infonned them with r^ard ta the ol^ed 
complBinti, will KkewiM eoBble them to «ppl 
medhr to them. 

Through thit mean* fbey are u^nainted with I 
of the lulgecU that have beeo delibra-ated vp 
anemUy (M their nfireientatirca ; tbey are Jol 
whom uw difierent motiMw were maoc^ b; w 
Mipported ) and the manner in ■ which the 



tioDB of erery membo' of the hou«e of ccnnniont 
general notoriety of all thtDga givei titem alao 
ledge of the political (entimeiiti of the greate 
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il vacancies that happen, and still more of the op* 
nity of a general election, they purify either sur- 
ely, or at once, the legislative assembly; and thus, 
>ut any commotion or danger to the state, they 
a material reformation in the views of the go- 
nent. 

m aware that sovc^ persons will doubt of these pa- 
z and systematic views, which I attribute to the 
e of England, and will object to me the disorders 
sometimes happen at elections. But this reproach, 
1, by the way, comes with but little propriety from 
rs who would have the people transact every thing 
nr own persons, — this reproach, I say, though true to 
:ain degree, is not however so much so as is thought 
ertain persons, who have taken only a superficial 
y of the state of things. 

ithout doubt, in a constitution in which all important 
IS of uneasiness are so effectually prevented, it is im- 
ble but that the people will have long intervals of 
;ntion. Being then called upon, on a sudden, from 
jtate of inactivity, to elect representatives, they have 
examined, beforehand, the merits of those who ask 
their votes ; and the latter have not had, amidst the 
ral tranquillity, any opportunity to make themselves 
7n to them. 

e elector, persuaded, at the same time, that the 
>n whom he will elect, will be equally interested 
himself in the support of public liberty, does not 
into laborious disquisitions, and from which he sees 
ay exempt himself. Obliged, however, to give the 
rence to somebody, he forms his choice on motives 
h. would not be excusable, if it were not that some 
es are necessary to make a choice, and that, at this 
it, he is not influenced by any other : and indeed 
st be confessed, that, in the ordinary course of things, 
vith electors of a certain rank in life, that candidate 
gives the best entertainment, has a great chance to 
le better of his competitors. 

t if the measures of government, and the reception 
Mse measures in parliament, by means of a too com- 

f house of commons, should ever be vq«\v ^^ \<o 
a serious alarm among the peopVe^ VY\e wMBK^fccaMMft?^ 
hare concurred to establish pub\\c\vbetVNt v<o\^<^^ 

Q 



Surpofes being «upprefl8ed by the- seDse ef the 
anger, the (£oice of the electors would then be 
determined by the consideratfon of the publie 
the candidates, and the tokens given by them 
spirit. 

Thus were those parliamentsformedy which su] 
arbitrarv taxes ana imprisonments^ Thus was 
under Cfharles the second, the people,' when n 
from that enthusiasm of affection with which they 
a king so long persecuted, at last returned to him 
liaments but such as were composed of a majority 
attached to public liberty. Thus it was, that, per 
in a conduct which the circumstances of the Hi 
dered necessary, the people baffled tlie arts of the 
meut ; and Charles dissoiyed three successive pari 
without any other effect but that of having tho 
men re-chosen, and set again in opposition to 
whom he hoped he had rid himself for ever. 
■ Nor was James the second happier in his a 
than Charles had been. This prince soon expt 
that his parliament was actuated by the same s 
those which had opposed the designs of his late fa 
and having suffered himself to be led into meat 
violence, instead of being, better taught by the di 
he made of the sentiments of the people, his re 
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duce the members of any house of commons to connive at 
measures destruotiye or this liberty : the people, there- 
fore^ under such circumstances, need only change these 
members, in order effectually to reform the conduct of 
that house : and it may safely be- pronounced beforehand, 
tfaat a house of commons, composed of a new set of per- 
80Dfl» will, from this circumstance alone^ be in the iiitc- 
rests of the people. 

Hence^ though the- complaints of the people do not 
always meet with a speedy and immediate redress (a 
celerity which would be the symptom of a fatal unsteadi- 
ness in the con8titutioQ» *and woidd sooner or later bring 
oo its ruin), yet, when we attentively consider the nature 
and the resources of this constitution, we shall not think 
it too bold an assertion to say, that it is impossible but 
that complaints in which thepeople persevere, thatis, to 
repeat it once more, well-grounded complaints, will 
sooner or later be redressed. 



CHAP. XIV. ./^^■-■r'^S^. 

• * ■ • • 

RIGHT OF RESISTANCE. 






. But all these. privileges of thepeoplev considered in 
tlMsnselTes, are .but feeble defences against the real 
strength of those who govern. All those provisions, all 
those reciprocal rights, necessarily suppose, that things 
remain in their legal and settled course : what would then 
be the resource of the {leople, if ever the prince, suddenly 
freeing himself from all restraint, and throwing himself 
as it were out of the constitution, should no longer respect 
either the person or the property of the subject, and 
cither should make no account of his conventions with his 
parliament, or attempt to force it implicitly to submit to 
ois will ?«-[t would be resistance. 

Without entering here into the discussion of a doctrine 
which would lead us to enquire into the first principles of 
civil government, consequently engage us in a long dis- 
quisition, and with regard to which, besides, persons free 
lh>m prejudices agree pretty much in their opinions, I 



I 



ce-Mca oi a power esiaoiisnea oy iQrce, were 
(trained by force.* It has been by the same me 
at different times, the people have procared tin 
mation of tlie Bsunecbarter. Laatly, it has also 
resistance to a king who made no account of hia 
l^gemeuts, that has, in the issue, placed on the tli 
foroily which is now in Ihe possession of it. 

This is not all ; this resource, which, till then, ] 
been an act offeree, opposed to other acts of fat 
ut that xra, expressly recof^aizfd by the law itst 
lords and commons, iolemnly assembled, declai 
" king James the second, having endeavoured t£ 
the constitution of the kingdom, by breaking the 
contract between king andpeople, and having viol 
fundamental laws, and withdrawn himself, ht 
cated the government ; and that the throne was 

And lest those principles to.which the revolut 
gave a sanction, should, in process of time, becoi 
arcana of state, exclusively appropriated, and only 
to a certain class of suljects, the same act, we h 
mentioned, expressly insured to individuals the 
publicly preferring complaints against the abuse 
veromenl, and moreover, of being provided with i 
their own defence. Judge Blackstone expresses 
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nd lastly, to vindicate those rifflits, when actually 
k1 or attacked, the subjects of England are entitled, 

first place, to the regular administration and free 

of justice in the courts of law ; next, to the right 
itioning the king and parliament for redress of 
nces ; and, lastly, to the right of having and using 
or self-preservation and defence.** 
lily, this right of opposing violence,in whatever shape* 
^m whatever quarter, it may come^ is so genenuly 
ivledged, that the courts of law have sometimes 
led their judgments upon it I shaU relate on this 
. fact which is somewhat remarkable, 
instable, being out of his precinct, arrested a 
a whose name was Anne Dekins ; one Tooly took 
rt, and, in the heat of the fray, killed the aanitant 

constable. 
ig prosecuted for murder, he alleged, in his de- 

that the illegality of the imprisonment was a suffi- 
provocation to make the homicide excusable^ and 
him to the benefit of his clergy. The jury having 

the matter of fact, left the criminality of it to be 
d by the judge, by returning a special verdict 
Luse was aiijourued to the king*s bench, and thence 
:o Serjeants* iun, for the opinion of the twelve judges. 
dIIows the opinion delivered by chief justice Holt» 
ing judgment. 

one be imprisoned upon an unlawful authority, it 
ifiicient provocation to all people, out of compas- 
mch more so when it is done under colour of justice^ 
len the liberty of the su^ect is invaded, it is a pro^ 
>n to all the subjects of England. A man ought to 
cerned for magrta charta and the laws ; and if any 
ainst law imprison a man, he is an offender against 
charta*'* After some debate, occasioned chiefly by 
i appearing not to have known that the constisible 
ut of his precinct, seven of the judges were of 
1 that the prisoner was guilty of manslaughter, and 
I admitted to the benefit of clergy.' 
it is with respect to this right of an ultimate re« 
e, that the advantage of a free press appears in a 

Reports of Cases argued, debated^ and adjudged in Banco 
in the time of the late Queen Anne, 

Q 3 
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most conspicuous light. As the most important rights of 
the people, without the prospect of a resistance whick 
overawes those who should attempt to violate them, are 
mere shadows, so this right of resisting, itself, is but vain, 
whej] there exists no means of effecting a general anioa 
between the different parts of the people. 

Private individuals, unknown to each other, are forced 
.to bear in silence injuries in which they do not see other 
people take a concern. Left to their own individual 
strength, they tremble before the formidable and e?er 
ready power of those who govern ; and as the latter well 
know, nay, are apt to over-rate the advantages of their 
own situation, they think they may venture upon any 
thing. 

Bttt when they see that all their actions are exposed to 
public view ; that in consequence of the celerity with 
which all things are communicated, the whole nation 
forms, as it were, one continued irritable body, no part of 
which can be touched without exciting an universal 
tremor ; they become sensible that the cause of each in- 
dividual is really the cause of all, and that to attack the 
lowest among the people, is to attack the whole people. 

Here also we must remark the error of those who^ as 
they make the liberty of the people to consist in their 
power, so make their power consist in their action. 

When the people are often called to act in their own 
persons, it is impossible for them to acquire any exact 
knowledge of the state of things. The event of one day 
effaces the notions which they had begun to adopt on the 
preceding day; and amidst the continual change of tbing«» 
'UO settled principle, and, above all, no plans of union, 
have time to be established among them. You wish to 
have the people love and defend their laws and liberty j 
leave them, therefore, the necessary time to know what 
laws and liberty are, and to agree in their opinion con- 
cerning thein: you wish an union, a coalition, which 
cannot be obtained but by a slow and peaceable proceasi 
forbear therefore continually to shake the vessel. 

Nay farther, it is a contradiction, that the people should 

act, and at the same time retain any real power. Have 

they, for instance, been forced by the weight of publH^ 

oppressions to throw off the restraints of the law, ft*^ 

\¥hich they uo longer received vw\»:»iw> \\i«^ Y«»*^*^**^ 
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tiucl themselves at once become subject to the command of 
a few leaders, who are the more absolute io proportion as 
the nature of their power is less clearly ascertained : nay, 
perhaps they must even submit to the toils of war, and to 
military discipline. 

If it be in the common and legal course of things that 
the people are called to move, each individual is obliged, 
for the success of the measures in which he is then made 
to take a concern, to join himself to some party ; nor can 
this party be without a head. The citizens thus grow 
divided among themselves, and contract tlie pernicious 
habit of submitting to leaders. They are, at length, no 
more than the clients of a certain number of patrons ; 
and tlie latter soon becoming able to command the arms 
of the citizens as they at first governed their vote% make 
little account of a people, with one part of whick they 
know how to curb the other. 

But when the moving springs of government are placed 
entirely out of the body of the people, their action is there- 
by disengaged from all that could render it complicated, 
or hide it from the eye. As the people thenceforward 
consider things speculatively, and are, if I may be allowed 
the expression, only spectators of the game, they acquire 
just notions of things ; and as these notions, amidst the 
general quiet, get ground and spread themselves far and 
iride^ they at length entertain on the subject of their 
liberty, but one opinion. 

Forming thus, as it were, one body, the people, at every 
instant^ has it in its power to strike the decisive blow, 
which is to level every thing. Like those mechanical 
powers, the greatest efficiency of which exists at the in- 
fant whicJi precedes their entering into action, it has an 
iimiiense force, just because it does not yet exert any ; and 
in this state of stillness, but of attention, consists its true 
momenium. 

With regard to those who (whether from personal pri- 
Vjl^;e8, or by virtue of a commission from the people) are 
intrusted with the active part of government, as they, in 
Ae mean while, see themselves exposed to public view, 
and observed as from a distance by men free from the 
wpuit of party, and who place in them but a conditional 
trnat^ they are afraid of exciting a commotion which^ 
tboD^ it would ijot be the destruetvou ot ^ ^^orw^t^ ^^ 
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would aurely nnd immediately be the deslraction of their 
own. And tf we might suppose that, through an extn- 
onliuaiy conjunction of ciiTuniBtances,they should resolic 
among themselves upon tJie sacrifice of the laws on which 
public liberty is founded, the; would no sooner lift np 
their eyei towards that exteusive assembly which viewi 
ttiem with a walcliful attention, than thej would Bai 
their public virtue return upon them, and would make 
haste to naume that plan of conduct out of the limiti; of 
whi(:h they can expect nothing but ruin aud perdition. 

In short, us the body of the people cannot act njtiiout 
either subjecting; thcmselve* to some povri.>r, or efiecliu; a 
general destruction, the only share they can have in i 
govemmeDt with advantage to themselves, is not to inter- 
fere, M to influence ; to be able to act, anil not to act 

TtWpower of the people is not when they strite, but 
wheu they keep jn awe: it is when they can ovcrtfaroti 
every Uilug, that they never need to move ; and Mai^ios 
inclndcd all in four words, when he said to the people of 
Rome, Oitendite hellam, ^cem kabebilis. 



I REVOLUTION* 



Ir may not be suflicient to have proved by argu- 
ments the advantages of the English Constitution : it will 
perhaps be asked, whether the effects correspond to the 
tlieory ? To this question, which 1 confess is extremely 
proper, my answer is ready; it is the same which was 
once made, I believe, by a Lacedemonian, " Come and 

If we peruse the English history, we shall be particu> 
larly struck with one circumstance to be observed in i^ 
and which distinguishes most advantageously the English 
government from all other free governments ; 1 mean the 
manner in which revolutions and public commotions have 
always been termiaated in £iigAan&. 
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e read with some attention the history of other free 

we shall see that the public dissensions that have 
place in them, have constantly been terminated by 
aentsy in which the interests only of a few were 

provided for; while the grievances of the many 
hardly, if at all, attended to. In England the very 
« has happened, and we find revolutions always to 
been terminated by extensive and accurate provi- 
Tor securing the general liberty. 
3 history of the ancient Grecian commonwealths^ 
X)ve all of the Roman republic, of which more corn- 
accounts have been left us, afford striking proof of 
rmer part of this observation. 

lat was, for instance, the consequence of that great 
ition by which the kings were driven from Mttpae, 
1 which the senate and patricians acted as thSjMl- 

and leaders of the people ? The consequence was, 
id in Dionysius of Halicarnassus, and Livy, that the 
»rs immediately assumed all those powers, lately so 
complained of by themselves, which the kings had 
sed. The execution of their future decrees was in^ 
d to two magistrates taken from their own body» 
itirely dependant on them, whom they called con- 
.nd who were made to bear about them all the en-> 
of power which had formerly attended the kings* 

care was taken that the axes and^«cef,the symbols 
! power of life and death over the citizens, which the 
3 then claimed to itself, should not be carried before 
consuls at once, but only before one at a time, for 
lays Livy, of doubling the terror of the people.* 
r was this all : the senators drew over to their party 
men who had the most interest at that time among 
eople, and admitted them as members into their own 
;^ which indeed was a precaution they could not 
mtly. avoid taking. But the interests of the great 
in the republic being thus settled, the revolution 

Omnia jura (regumj omnia insignia, primi consoles te- 
; id modo cautum est ne si amlio fasces haberent, duplicatas 
Fideretur.** — Tit. Liv. lib. ii. § 1. 

hese new senators were called conscripti: hence tbe name 
•es conscripti, afterwards indiscriminately given to the whole 
,-^Tit. Liv. lib. ii. § l. 
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elided. The oevi seuaion, a^ well ea tlie old, took at 
uol tolewKii, hy making provisions for the liberty of 4. 
people, a pavtn nbicb nas nan become Iheir own. Hvj, 
Ihey prcHenlly atreti'hed this power beyond iw fiinon 
toiiri and Ihe puiiisbmeats which the consul inflicted ia 
a niilititry mauner on a number of tbose who still >dh — ' 
to tlie former modeof governnieat, and even upunbii 
children, taught llic people what they had to expect hi 
the future, if thfv presumed to oppose the power oDlioM 
whom they had IIiue lutwarily made tbcir masters. 

Among the oppressive laws, or usages, which th* t- 
ntte, after the expulsion of the kings, had pennitttil to 
contiuue. those which were most complained of bytbe 
people, were those by wbich the citizens who coiilo mt j 
paijAeir debts wiUi the interest, \shich at B«me im ] 
eiiaHnoa^ at Ihe appoirited time, became slaves to tbdr I 
i-reditor^ sod were delivered over to them bound wttt I 
vonl«: beuce the word next, by wlucb tliat kind of slataJ 
were denominated. The cruelties exercised by credaoul 
on those unfortunate men, whom the private calamitWa 
caused by the frequent wars in which Rome tva^ cngag«t 1 
rc-udered very numerous at last roused the body or tbe . 
people: they abandoiied both tJie city, and their iphuia'u 
fellow- citizen^ and retreated to the other side of tin 

But this second revolution, like the former, only prs- 
cured tlie advancement of particular persons. A aeu 
office was created, called the tribuneship. Those vhoa 
the people had placed at their bead when they left tb« 
city, were raised to it. Their duty, it was agreed, WM 
for the future to protect the citizens; ami they were iu- 
vestedwith a certain number of prerogatives for that pnf 
pose. This institution, it must however t>e confeved, 
would have, in the issue, proved very beneticial to tbe 
people, at least for a long course of time, if certain pretsH- 
tions had been taken with respect to it, which would bave 
much lessened the future personal impoi-tance of the new 
' tribunes : " but these precautions the latter did not thiok 
proper to suggest; and in regard to those abuses tbem- 

' Their number ougVl to V'e \)ettt ■D^•A; v«a»i-, snd ibi? 
nerer oiiglil to have acceptei vVe yr««\e^vVttmiSa<ft*«»,'4, 
tloppiagbj liis cingle oppoiUion tVe vlno'««\»^*'>^'i«l*«.^'»- 
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which had at first g^vea rise to the complaints of 
opie, no farther mention was made of them. *^ 
be senate and patricians, in the early ages of the 
>nwealth, kept closely united together, ttie tribunes, 
their personal privileges, were not able, however, 

the first times after their creation, to gain an ad- 
ce either to the consulship, or into the senate, and 
y to separate their condition any farther from that 
people. This situation of their*s, in which it was 
rvished they might always have been kept, produced 
: excellent effects, and caused their conduct to an- 
3 a great measure the expectations of the people, 
ibunes complained loudly of the exorbitancy of the 
s possessed by the senate and consuls : and here we 
bserve, that the power exercised by the latt«rover 
es of the citizens, had never been yet suMJited, 

will probably surprise the reader, to any known 
Jiough sixty years had already elapsed since the ex- 
1 of the kings. The tribunes ther^ore insisted, that 
bould be made in that respect, which the consuls 

theucefoi*wards be bound to follow ; and that they 

no longer be left, in the exercise of their power 
he lives of the citizens, to their own caprice and 
aness.^ 

itable as these demands were, the senate and patri- 
opposed them with great warmth, and either by 
^ dictators, or calling in the assistance of the priests, 
)ther means, they defeated, for nine years together, 

endeavours of the tribunes. However, as the lat- 
re at that time in earnest, the senate was at length 
1 to comply ; and the lex Terentilla was passed, by 

it was enacted that a general code of laws should 

se beginnings seemed to promise great success to 
jse of the people. But, unfortunately for tliem, the 
found means to have it agreed, that the office of 
3 should be set aside during the whole time that the 
hould be framing. They moreover obtained, that 

lumber of seditions were afterwards raised upon the same 

tuod popnhia ia se jus dederit, eo coii^wXeva -viiwcvvoi*^ wq>w 
[diaem ac licentiam suam pro lege ^«3b\\.\\w%,'*'*— T\il*"Ux 
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the ten men, called decemvirs, to whom the charge of 
composing that code was to be given, should be teken 
Th>m the body of the patricians. Tlie same causes, tiiere- 
fore, produced again the same effects; and the power of 
the senate and consul was left in the new code, or laws of 
the twelve tables, as undefined as before. As to the laWs 
above-mentioned, concerning debtors, which never had 
ceased to be bitterly complained of by the people, IImI 
with regard to which some satisfaction ought, in comnon i 
justice, to have been given them, they were confiniied» 
and a new terror added to them from the manner in whidi 
they were worded. 

The true motive of the senate, when they thus trtuted 
the framing of the new laws to a new kind of magistratn^ 
called decemvirs, was that, by suspending the ancient of- 
fice of consul, they might have a pretence for 'suspendiDg 
aJso ihe office of tribune, and thereby rid themselves oif 
the people, during the time that the important businea of i 
framing the code should be carrying on : they even, in 
order the better to secure that point, placed the whole 
power in the republic, in the hands of these new magii- 
trates. But the senate and patricians experienced theOf 
in their turn, the danger of entrusting men with an un- 
controlled authority. As they themselves had formerly 
betrayed the trust which the people had placed in theoi 
so did the decemvirs, on this occasion, likewise deceife 
them. They retained, by their own private authority>the 
unlimited power that had been conferred on tfaeiDy and at 
last exercised it on the patricians as well as the plebeiatti< 
Both parties therefore united against them, and the de- 
cemvirs were expelled from the city. 

The former dignities of the republic were restored, and 
with them the office of tribune. Those from among the \ 
people who had been most instrumental in destroying: the 
power of the decemvirs, were, as was natural, rais^ to 
the tribuneshipj and they entered upon their offices pon- 
sessed of a prodigious degree of popularity. The seiiste 
and the patricians were, at the same time, sunk extrem^y 
low in consequence of the long tyranny which had )^ 
expired ; and those two circumstances united, afforded the 
tribunes but too easy an opportunity of making the pi^ 
sent revolution end as tlie former ones had done^ and con- 
verting it to the advancement oi \Y\e\T on<jw ^N?er, Th«y 



OF ^NGJ^AKD. 1SL 



g^t n^w persoiisd .prkvUeges to be a^ded to tJtioae whicU 
they already poss^sed, aud <aoreover procured a law to 
be enacted, by ^hicli it waa o^r^aMM^d* that the resolution^ 
taken by the afmiiifi trihuta (sm aaaewbly in wbjch tiie 
tribunes ^vere adpiitted to propose new lawa) shoyld be 
binding upon the whole coinipioBwealth : by which they 
at ou(;e raised to thcmselyes an impgrium. in imp^iof i^nd 
acquired^ a^ Uvy exprefses i^t, a most ^Lctive wef^yw/ 

From that time greajt commotions Arpse in the republic, 
which, like all those before thevi, ended in promoting the 
power of a few. I^roposfds for easing the peoi^e of their 
debts, for dividing with some equality amongst the citi- 
xens the lands which were taken from the euemj^ and for 
lowering the rate 9f the interest of monev, were fre- 
quently made by tlie i^bun^. And indeed all these >Kc;re 
excellent rftgulations to pcopoae; ;but, -unfortunately, ifer 
the people^ the prr^posftls of t^m were only pretence 
made ,uae qf by ibe tributes for promoting schema of a 
fiital, thougli somewhat remote, ttiudeucy to pubVc li- 
berty. Tl^ir Ileal mm^ were at tU^ consulship, at the 
prieilthood, suid other offices of executive power, which 
tbey were i^itjei^ed to control^ ai^l not to ^hare. To these 
views they CQniil9^aUy made Uffi c^use of the people sub- 
servient. I shall relate, :among .4>ther in^tauce^, the paan- 
iier in which ibey proi*.ured to thono^ves an admittance 
to theoi^ceofcoiiaul* 

Havings during ^veral yei^rs, seia^ every opportunity 
of mfkking speecjbes to the people ou that subject, and 
even excited ^ition> in pider tp overcome thcoppositioii 
of the senate, they fit last availed themsielvcs of t|ie cir- 
cumstance of an interregnum, a time during ,\^liich {Uiere 
were ao other magistrates ip the republic 'oxides thepi- 
selvct^ and propos<4 to the tribes whpm they had as- 
iemhl<^ to enact the thi^ fpllowiugiaws: the first, for 
settling tih^ rsi^ of interest of . money j .^le secou.^, fpr .pr- 
dai.MWg'ihat no citJUep sbquld be.pcMsscs^a pf more than 
five hundred acres of land; and ine third, for proyiilin^ 
tiiat one of the t>vo consuls should be taken from the bod^' 
of the plebeians. But on this occasion it evidently ap- 
pealed, says Livy, which of the lAws in a^it)»t\pn yiere 
most agreeable to the people, and wliiuh« .to .tho^^ .yiyhjx 
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propiMed them ; for the tribes accepted the laws concern- 
ing the interest of money, niid the lands; but an to thit 
roiJcerning the plebeian consulship, they rejected it; aoi) 
both the former article* would from that moment hire 
been settled, if the tribunes had not declared, thsl the 
tribes were called eitlier to accept, or reject, all their 
three propogats at once.' Great commotions ewud 
tliereupoD, for a whole }'eari but at last tlie fribuu^ b; 
. their i^nererance in insisting that the tribes Bbouhl TOtt 
on their three rogations, jointly, obtained their ends, lul 
overcame both the opposition of the senate, and the re- 
luctance irfthe people. 

In thymine manner did the tribunes ^t theimeties 
— ■*- capable of Glliug all other pIsLces of executive 
nnd public trust, in the republic. But when dl 
.tewsof that kind were accomplished, the rcpahlic 

jt for all this enjoy more quiet, nor was tie iuteitft 

«>f the people better attended to than before. New struif 
gles then arose for actual admission to those places ; tar 
procuring thetn to relations or friends; for KoremiDeati 
of provinces; and comDwnds of armies. A few Iribuna, 
jnaced, did at times apply tliemselvea seriously, out o! 
real virtue HJid love of their duty, to remedy the griev- 
ances of the pople; but both their fellow Iribnucs, as «e 
■nay see in history, and the whole body of those men upon 
whom the people had, at diflerent times, bestowed ran- 
sulships, cedileshipe, censorahipa,, and other dignities witli- 
out number, united together with the utmost vehemence 
against tliem; and the real patriots, such as Tiberius 
Gracchus, Caius Gracchus, and Fulvius, constantly pe- 
rished in the attempt. 

I have been somewhat explicit on the effects produced 
by the different revolutions that have happened in the 
Roman republic, bci'ause its history is much known tu us, 
and we have either in Dionysius of HaMcaniassus, or 
X-ivy, considerable monuments of the more ancient part of 
it. But the history of theOrecian commonwealths wouH 
also have supplied us with a number offsets to the saiae 

■ » Ab tribiiiiia,vel«lperinterr»g-nuin,cDncilio plebis Kabila, 
■pporuil i)UB ex promuLgalii [>tcbi,<|uic laloribni, grolioni entnli 
usni de fienDtc atque agro rDgitliDD« jubcbnat, dc plebeia cas- 
tulalu »nliqn(ibanl -. et uerfecla mmque r« emcI, ui tribuoi t in 
fUDaiafJDUrBBEUulereplebera&ixiueat,"— lif.I^. Iib.it. ^39. 
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urpose. The revolution, for instance, by which the 
sistratidae were driven out of Athens, that by which the 
ur hundred, and afterwards the thirty, were established, 
t well as that by which the latter were in their turn ex- 
slled, all ended in securing the power of a few. The 
^public of Syracuse, that of Corcyra, of which Thucy- 
ides has left us a pretty full account, and that of Flo- 
«ce, of which Machiavel has written the history, also 
resent us a series of public commotions ended by trea- 
es, iu which, as in the Iloman republic, the grievances 
rthe people, though ever so loudly complained of in the 
eginuing by those who acted as their defenders, were, in 
le issue, most carelessly attended to, or even totally dis- 
mrded.'* 

out if we turn our eyes towards the English hiator}', 
renes of a quite different kind will offer themselves to 
iir view ; and we shall find, on the contrary, that revo • 
itious in England have always been terminated by mak- 
ig such provisions, and only such, as all orders of the 
eople were really and indiscriminately to eojoy. 

Most extraordinary facts, these I and which, from all 
le other circumstances that accompanied them, we see, 
11 along, to have been owing to the impossibility (a point 
!uit has been so much insist^ upon iu former chapters) 
I which those who possessed the confidence of the |)eo- 
le, were, of transferring to themselves any branch of the 
Kecutive authority, and thus separating their own con- 
ition from that of the rest of the people. 

Not to mention the compacts which were made with 
le first kings of the Norman line^ let us only cast our 
^es on magna charta, which is still the foundatiwi of 
iDglish libertv. A number of circumstances, which have 
sen described in the former part of this work, concurred 
: that time to strengthen the regal power to such a de- 
ree, tliat no men in the state could entertain a hope Of 
to^eding in any other view than that of setting bounds 

^ The revolations which have formerly happened in France, 
iwe all ended like those above-mentioned: or this a remarkable 
stance may be seen in the note (^) p. 17 of this work. The 




bicb the reader will find in Chapter XVll. 
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to it. flow ^reat WM tlw uiiiou Which theuce aiose 
among an ordm of the people! what extent, wbatctn- 
tion, do We see in tlie provisiona made by that %mt 
charter f All the objecfa for whnch tneu BStamlly wiih 
fo five in a state of aoeiety» were lettled iu ita thlrty^bt 
articles. The judit-ia} authority Waa regnkrted. Thep^- 
son and property of the individnal WMre sectired. Tbe 
it^fety of the merchant and stradger was provided tat* 
The higher class of citizens giave np a nHtnber of oppRs* 
*ive privileges which tliey hod long since aceostoAed 
themselves to look upon as their undooihted liglrtB.^ Nay» 
the iinplenents of tillage of the bondimniy Of slanv wm 
also secured to him } and ibr the first time perhaps te the 
annuls of the world, a civil war was terminated iTfflttk" 
ing stipulations in ^vour of those Uufoituoate meo to 
Whom the avarice and lust of dominion inherent ia iMh 
man nature, continued, over the greatest part of th^eaitti 
to deny the common rishts of mankind. 

Under Henry the third great disturbances aroie ; and they 
were all terminated by solemn oonfinnations giv^ntothe 
great charter. Under Edward I. Edward IL EdwmntUL 
and Richard 11. those who were entrusted with Hie csreof 
the interests of the people, lost no opportunity that (otkxA 
of strengthening still farther that ioundatioon of puUic 
liberty, of taking all such precautions ah might render the 
great charter still more eflfectual in the event. They M 
not teased to be convinced that their cause was the mub^ 
with that of all the rest of the people. 

Henry of Lancaster having laid claim to the crown> tb^ 
rommons rei'eived the law from the victorious paH)'* 
They settled the crown upon Henry, by the name of Henry 
the fourth j and added to the act of settlemeht* provisiOBi 
which the reader may see in the second volume of tiM 
Parliamentary HUimf of England. Struck with the wii- 
dom of the conditions demanded bv the commoni* the 
authors of the book just mentioned, observe (perhaps with 
some simplicity), tliat the commons of England ^f>'^^ 
/bols at that time. They ought rather to have sai^* 
the commons of England were happy enough tofbnn 

* All poi8<>tMn of lands took the engagement toettabli*^." 
lyelialf of their tensnte and rassmls ferga suotj the ranie liberuv* 
M^/cA tbey demanded from \Yic k\u^.— >Aiag. CAor. cap. 3S. 
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tmong tberaselyes an assembly in which every one could 
propose what matters he pleased, and freely discuss them : 
they had no possibility left of converting, either these ad- 
yantages, or in general the confidence which the people 
had placed in them, to any private views of their own : 
they, therefore, without loss of time, endeavoured to 
atipuUite useful conditions with that power by which they 
Miw themselves at every instant exposed to be dissolved 
and dispersed, and industriously applied themselves to 
inaare the safety of the whole people^ as it was the only 
means they had of procuring their own. 

In the long contentions which took place between the 
houses of York and Lancaster, th^ commons remained 
spectators of disorders which, in those times, it was not 
in their power to prevent; they successively acknow- 
ledffed the title of the victorious parties ; but whether 
mider Edward the fourtli, under Richard the third, or 
Hennr the seventh, by whom those quarrels were termi- 
nated, they continually availed themselves of the import- 
ance of the services which they were able to perform to 
the new established sovereign, for obtaining effectual con- 
ditions in favour of the whole body of the people. 
. At the accession of James the first, which, as it placed a 
new family on the throne of England, may be considered 
as a kind of revolution, no demands were made by the 
men who were at the head of the nation, but in ikvour of 
general liberty. 

After the accession of Charles the firsts discontents of a 
very serious nature began to take place, and they were 
terminated, in the first instance, by the act adied the 
-petition of right, which is still looked upon as a most 
precise and accurate delineation of the rights of the 
people.'' 

k The diiorders which took place in the latter part of the reign 
of that prince, seem indeed to contain a complete contradiction of 
the assertion \vhich is the subject of the present chapter ^ but they, 
at the same time, are a no less convincing confirmation of the 
troth of the principles laid down in the course of this whole work. 
The above mentioned disorders took rise from that day in which 
Charles the first g[ave np the power of dissolvin^r his parliament; 
that is, from the day in which the members of that as&«v(\^V.>^ 
acquired an independent^ personal, lasting wolIYiouX^, N^VixOd^^x^t-^ 
MOOD began to tnrn against the poopXc wXio WA x^vitSii^iwiv V^W- 

Rs 
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AlthBrestontion of Chartw the tecond, the comllto- 
lion tuning rr-eitabllthed upon its fomit^r ptiiicipin, Ibn 
fbmwr t(iii»W|OeucEi produced by it, begsn »giin to lake 
placE) and ne Me at tbat xra, and iudeed durliiK tilt 
whole courte oT tlial Kign. > coatinued M-rtes of jWTfiU- 
tiont taken Ibf aecuring \he gcnetal liberty. 

Lasttv, Ihp fnal e*cnt whidi took place In 1l» ywr 
I6e0> tiRordB a striking contlnDatkin of the tmth df Ihf 
eb!wr*atioii made in this thapter. At tliia wra th» [K*- 
(leal wonder Bj^in appeared, of a revolution ternilnalfd 
by B series of public a(1s,>'i tvhich no inlereala hiit thoiref 
the people »t Targe were considered wid provlite<t Iht; no 
riauie, tveii tbe most iudirert. waa inserted, either Ic 
gratify tlie present ambitiont or fkvonr the future fiewt,i/ 
tbote who were personally concerned in brtngin^llw* 
ftrlato B conclinioii. Inde^'d, if any thing iscapKhleoI 
conveying t»uaan adequate idea of the Boundnetw, »»<Kflf 
aa pecnlnmty> of the prineipla on which the Eogliih 
govemiDent ia founded, it is the attentive peniaal of (he 
ayitnn of public compacti to which the reroiution of At 
year )6S0 gave riae ; of the bill of rights, with all its dl'- 
fi.-rcnt clauses i and of llie sevural aiAs whirli under two 
BuliBcqueut reigns, till the accession of the house of Hm- 
over, were made in order to streugthen it. 
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The second diSereni« which 1 spoka i^ b^wedo the 
Engliili government and that of other free state*, cotnnrM 
the Important otiject of the execntion of the lam. Ob 
this article, also, we shall find the advantage to lie ob tbe 
side of the BnglUh government; and, if we UMke.a MO. 

Erison between the history of those states and thatef 
igland, it will lead ua t.QttietQ\Vi«'va%iAw£n«t>oo, vie 
tbat, though inotberfre* stefce* ftie \*™» w««»r*«v*fc 
liberty -ot the citizen* were im^rietx, ■•}(*. -Cat «*«=*« 
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lem was still more defectire. In England, on the 
raryt the laws for the security of the subject are not 
tery extensive in their provisions, but the manner in 
th tliey are executed, carries these advantages still 
ler ; and English subjects enjoy no less liberty from 
spirit both of justice and mildness, by which all 
ches of the government are influenced, than from the 
racy of the laws themselves* 

lie Roman commonwealth will here again supply us 
I examples to prove the former part of the above asser- 
When I said, in the foregoing chapter, that, in 
*s of public commotion, no provisions were made for 
body of the people, I meant no provisions that were 
iy to prove etfectual in the event. When the people 
e roused to a certain degree, or when their concurrence 

necessary to carry into effect certain resolutions, or 
sures, that were particularly interesting to the men in 
rer, the latter could not, with any prudence, openly 
^ess a coutempt for the political wishes of the people | 

some declarations expressed in general words, in 
lur of public liberty, were indeed added to the laws 
: were enacted on those occasions. But these decla- 
ons, and the principles which they tended to establish, 
e afterwards even openly disregarded in practice, 
'hus, when the people were made to vote, about a year 
r the expulsion of the kings, that the regal govern* 
It never should be again established in Rome, and that 
se who should endeavour to restore it, should be devoted 
he gods, an article was added, which, in general terma^ 
firmed to the citizens the right they had Mfore enjoyed 
ler the kings, of appealing to the people from the sen* 
:e8 of death passed upon them. No punishment (which 
I surprise tlie reader) was decreed against those who 
uld violate this law; and indeed the consuls, as we may 

in Dionvsius of Halicamassus and Livy, concerned 
mselves but little about the appeals of the citizens, 
I, in the more than militarv exercise of their func- 
js, sported with rights which they ought to have re- 
cted, however imp^fectly and loosely they had been 
ured. 

Vn article to the same purport with tV\« ^\x^v^ ^"d.^ 
nrards also added to the laws ot W\^ \.Y)c\N^\si^^^^ 
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but the decetavin, to whom the executioD of those lt«> 
vea» at flrvt coBiniitted, behaved eicaetly in the »atae mui- i 
iivr. and even wane than the wiiuuiii had done before 
Ihem ; aud after they were expelled,* the magisttatex »bo 
■ueceeded them, appear to have been ax tittle tenderof | 
the lives of the citizeos. I shall, amon^ maDy iiistuin^ 1 
relate one which will shew upon what slight grounditlic | 
citizens were exposed to have their hvea taken atwaj. I 
Spurius Mit^lius beiug accuMid of endeavouring' to ntfke , 
hiniseir kiug, was summoaed by the oiaatcr of the Lone \ 
to appear before the di<:tator, in order to deur himself ^ 
of this somewhat extraordiuary imputation. Spuriua look 
refuge among the people; the master of the horae pur- 
sued him, aud killed him on the spot. The multitade 



SpuriuN had been lawfully put to death, eveu though he 
might be innocent of the crime laid to his charge Ar 
having refused to appear before the dictttor, when mm- 
moiicd to do so by the master of the horse.'* . 

Almut one hundred aud forty years after the timea we ' 
meiitiuii, the law concerning Uie appeals to the people 
wua enacted for the third time. But we da not aeethit 
it was better observed afterwards than it had been before: 
and we do not only find it frequently violated by iIjc 
different magistrates of tbe republic; but the tenate 
also, notwithstanding this law, at timea made fortnidiMe 
cxampled of the citizens. Of this we have an instance ia 
the three hundred soldiers who had pillaged tlie town of 
ItlicgiuDi. The senate, of its own authority, ordered 
thtni all to be put to death. In vain did the tribune 

• At the»puliionnftIicdecenivin, alsw wMalioeaacted,lbl 
no msgiilrate ibould be created from whon an appeal eoolii DM It 
made W the people ('magiilraliii line prwocaluMt. Til, JM- 
honk iii.>§ &S.) by whieh tbe people meant 10 atwiiih tbe dict*i«- 
ihip: bnC, from ibe fact wbich vill juit now be related, tti 
whicli hippened Dtwul ten yean aflerviBrdi, we«ee tbst ihnliv 
vai nnl better oburved than ibe othen bad been. 
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18 remonstrate against so terere an exertion of pub- 
stice on Roman citizens; the senate^ says Valerius 
[HUB, nevertheless persisted in ks resolution.^ 
these lai;^ for securing the Hves of the citizens, had 
io been enacted without any mention being made of 
ishment against those who sheuM violate them. At 
he celebrated Lex Porcim was passed, which sub- 
to banishment those who should cause a Roman 
n to be scourged and put to death. From a number 
tiinces posterior to this law, we see that it was not 
' observed than those' befbre it had been : Caius 
!hus, therefore, caused the Ltst Sempronia to be en* 
, by which a new sanction was given to it. But this 
d law did nbt secure his own lift*, and that of his 
s, better than the Lot Poreia had done that of his 
er, and those who had snpporled him: indeed, all the 
s which took place about ttiose times rendered it mani- 
lattbe evil was tech as was beyond the power of any 
to cure. I shall here mention a fhct which affords a 
'kable instance of the wantonness with wlu'ch the 
n magistrates had accustomed themselves to take 
the lives of the citizens. A citizen, named Monmius, 
g pnt up for the consulships and publicly can- 
ig for tlie same, in opposition to a man whom the 
le Satilrninus supportecl, the latter caused him to be 
^bended, and made him expire under blows in the 
2 forum. The tribune even carried his insolence so 
s Cicero informs us^ as to give to this act of cruelty, 
icted in the presence of the whole people assembletl, 
itward form of a lawful act of public justice.* 

tl. Max. book ii. c. 7. Th» sathor does not mention the 
e namber of those who were put to deadi on tfaif occasion ; 
7 suys that they were executed fiftv at a time, in difiWent 
sive days ; but other authors make the nonber of tlieni 
It to fonr thousand. Livy speaks of a whole legion. -« 
campana quee Rhegitun occupaveraty o6as«4a, tMithnefhcta^ 
percussa eat. Tit. Lw. lib. xv. J?mf.— I have here followed 
108, who says that only three nundred were taken and 
!it to Rome. 

he fatal form of words ^crueiat^is carminaj ased by the 
I mai^istrateH, w hen they ordered a man to be put to death, 
ded (says Tuliy in his speech pro RabirioJ in the assembly 
people, in which the censors had forbidden the common 
loner ever to appear. / Iktor^ coiUga mamu. Caput 
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Nor were the Roman magistrates satisfied with 
mittiDg acts of injustice in their political capacity, and 
the support of the power of that body of which thev mt 
a part. Avarice and private rapine were«t last added 
political ambition. The provinces were at first 
pressed and plundered. The calamity, in process of tii==^^ 
reached Italy itself, and the centre of the republic ; tilHK c 
last the Lex Calpumia de repetundis was enacted to (n^l t . 
stop to it. By this law an action was given to the citiz^^sof 
ana allies for the recovery of the money extorted 
them by magistrates, or men in power; and tfaeXexJic 
afterwards added the penalty of banishment to the 
tion of making restitution. 

But here another kind of disorder arose. The judgies 
T>roved as corrupt, as the magistrates had been oppress ire. 
rhey equally betrayed, in their own province, the cause of 
the republic with which they had been entrusted ; and 
rather chose to share in the plunder of the consuls, the 
pr&etors, and the proconsuls, than put the laws in force 
against them. 

New expedients were, therefore, resorted to, in order 
to remedy this new evil. Laws were made for judging 
and punishing the judges themselves; and above all, con- 
tinual changes were made in the manner of composing their 
assemblies. But the malady lay too deep for couunoa 
legal provisions to remedy. The guilty judges employed 
the same resources in order to avoid conviction, that the 
guilty magistrates had done; and those continual changes 
at which we are amazed, which were made in the consti- 
tution of the judiciary bodies,* instead of obviating the cor- 

obnubito, ^r6orem/%^'«iM!peiicbV(^--Memmin8beinga conBideraUe 
GitizeD,af we may conclode from bis canvassiiic with •occcts for tht 
coosiilship, all the great men in the republic took the alarm at 
the atrociont action of the tribune : the senate, the next day, iisncd 
out itssolenin mandate to the consuls. <' to provide that the republie 
should receive no detriment ;** ana the tribune was killed in a 
pitched battle that was fought at the foot of the capitol. 

' The judges (over the assembly of whom the praetor usually 
presided) were taken from the body of the senate^ till some years 
after the last pnnicwar; when the Lex Semoronia^ proposed by 
Cains S. Gracchus, enacted that they should in future be takcot 
from the equestrian order. The consul Caepio procured after- 
wards a law to be enacted, bv which the judges were to be taJMB 
from both orden, equally. The JLcac ServiOa toon after put tba 
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ou of the judges, only transferred to other men the 
t arising from becoming guilty of it It was grown 
* a general complaint, so early as the times of the 
chiy that no man who had money to g^ve, could be 
a^ht to punishment^ Cicero says, that, in his time, 
lame opinion was become settled and universally 
red ;s and his speeches are full of his lamentations 
hat he calls the levity, and the infamy, of the public 
nents. 

tr was the impunity of corrupt judges, the only evil 
r which the republic laboured. Commotions of the 
e empire at last took place. The horrid vexations, 
afterwards the acquittal, of Aquilius, proconsul of 
I, and of some others, who had been gruilty of the 
crimes, drove the provinces of Asia to desperation: 
t was then, that the terrible war of the Mithridates 
, which was ushered in by the death of eighty 
land Romans, massacred in one day, in all the cities 
lia.*^ 

le laws and public judgments not only thus failed of 
md for which they had been established ; they even 
tne, at last, new means of oppression added to those 
h already existed. Citizens possessed of wealth, per- 
obnoxious to particular bodies, or the few magistrates 
attempted to stem the torrent of the general comip- 
were accused and condemned j while Piso, of whom 
ro, in his speech agaiqst him, relates things which 
; tlie reader shudder with horror, and Verres, who 
been guilty of enormities of the same kind, escaped 
mished. 

ttrian order again ia po wcw ion of the jadgments, and after 
years the Lex lAvia restored them eatirelv to the senate. The 
Plautia enacted afterwards, ^t diejaages sbonid be taken 
the three orders ; the senatorian, eqnntmn, and plebeian. 
Lex Cornelia^ framed by the dictator Sylla, enacted again 
the judges sbonid be entirely takm from the. body of the 
e. The Lex Aurelia ordered anew, that tfiey should be taken 
the three orders. Pompey made afterwards a change in their 
»er, which he fixed at seventy-five, and in the manner of elect- 
liem. And lastly, Caesar entirely restored tho judgraenls to 
irder of the senate. 
Lpp.de Bell. Civ. 
Let. in Verr. i. § 1. 
kppian. 
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llence a war arote still more formidable tbim ^ 

former, and the dangers of which we wonder that Rome 

was able to surmount. The greatest part of the Italisu 

revolted at once, exaif>erated by the tyrajuiy of th/e puUk 

judgments; and we find in Cicero, who informs u> of tbf 

cause of this revolt, which was called the Social W9jr,a. viery 

expressive account, both of the upfortunal;^ con^itioD^f 

the xepuUic, and of the perversion that luid been wide of 

the methods taken to remedy it ** An hundne^ ao4la^ 

years are not yet elapsed,** says he, ** iwce tbe hw Hv.^ 

recovery of qiQney extorted by magistratf^i was (^jnt jprpr 

pounded by the tribune CalpuriMus Fiso. A Jtmmber if 

cyther laws to tlie same effect, continually ,mqre ^Xki more 

severe, have followed : .but so many peryoqa hajre bjKo 

accused, so many condemned^ so fonnidable a war 1»| 

been excited in Italy by the terror of the puhlip y^^t 

menK and, when the laws and j.udgm«nts have been sur 

pended, such an oppressipn.aadpliMiderrQf.ojur aili^lw 

prevailed, that we may truly say, that it is not by .ojemt awn 

strength* but by Jthe mreakc^eaii of otl^iv, that iWe eoptipue 

to exist** *» 

I have entered into these particulars :9ritb regard to th^ 
Roman commonvi^ealtb, because the facts' on wiiich they 
are grounded, are remarkatde of fh^vi^yefi, aad yet 419 
just conclusion could be 4i:ax^n.froia. Uieno, ih4^ a aeriei 
<of them were pres^t^ to thf .reader, Nor are we to ao* 
count for tbeae focte, by it^e :iuxury which pce^aile^ ia 
ithe latter ages of the .r^puUip, ,by th.^ corruption of tli« 
manners of ^ citi^en^ their 4ie^^exfl^ ^om their an- 
cient principles, and such-like loose genei^ phnun 
i/irhicli may perhaps be useful to express the manner itself 
in which the evil becan[ie mAoifi^ted, but by no means 
accountfor the causes ofiiU 

The above disorders arose from tihe very nature pf the 
government of the republic, of a goveiiiment in which the 
executive, and supreme power being made to centre in the 
body of thosie In whom the people had once placed thdr 
confidence, there remained no Qtner effectual pow^qr in the 
state that might render it necessary for tbem to Iceep 
within the bounds of justice and decency. And, in the 
mean time, as the people, who were intended as -a check 

h See Cie, de Of, lib. ii. § 75. 
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that body, continually gave a share in this executive 
3nty to those whom they entrusted vvith the care of 
interesti^ they increaseil the evils they complained 
I it were at every attempt they made tp rtmedy them ^ 
instead of raising up opponents to those who were be^ 
i the enemies of their liberty, as it was their intention 
Of they continnally supplied them with pew as- 
ties. 

o«i this sitiiation of affairs, flofved, as ^n unavoidable 
equence, that continual desertion of tlie cause of the 
lie, which, even in time of reyolutions, lyhen the pas- 
of the people themselves were roused, and they were 
great degree united, manifested itself in so remark- 
a Miauner. We may trace the symptoms of the great 
ical defect here mentipned, in the fsarliest ages of the 
nonwealth, as well as in the last stage of its duration, 
ome, while sm^l and poor, it rendered vain whatever 
Is or power the people po^^ssed, aiid blasted all their 
avours to defeud tlieir liberty, in the ^auie manner as, 
« more splendid ages of the conunonwealth, it ren- 
1 the most salutary regulations fitterly fruitless, and 
instnimieq^a] to the aipkHtipn ^ nd avarice of a few. 
prodigious fortune of the republic, in sliort, did not 
e the disprder, it oidy g^ve full scope to it 
it if we turn our view tovrards the history of the 
iish nation, we sfiall siee ho\y, frpro a government in 
h the above defects did not pxist, difierept conse- 
ces have followed : how cordially all ranks of men 
always united together to lay under proper restraints 
executive po>ver, which they knew pould never bf? 
' own. }n times of public revolutions, the greatc^ 
, as we have before observed^ was taken to ascertain 
limits of ^hat power; andp after peace had been rer 
d to the state, those who reipained at the head of the 
m continued to manifest an un^ea^ried jealonsy ip 
it^niug those advantages whid^ thi) upitf^ efforts of 
ad obtained. 

1US it was made one of the articles ci magna ekartOf 
the executive power should not touch the person of 
subject, but ip couscquence of a jijflgment passed 
I him by his peers: and so great was afterwards the 
:ral union in maintaining this law, that the trial by 
, that admirable mode of proceeding which so effec- 

S 



toallf *cmm the subject against a)l the 
poHfT, evra (irhat iraaed *u difficult to atlaioj a^imt t 
IhoaP wbtch inigtit be ina<le undn' the iianirtiun ofliicju- J 
dicUl authority, has been preserved to this day. It hu I 
pvm bt«ii preserved in all its (mgiuat purily, thoaghUie | 
lame has been lueefsiivel]' suffered to decay, aiid then to ] 
lie loa^ in the oilier countries of Europe where it hul 
been romwrly known.' Nay, though this privilege, oT i 
being tnei by one's peer^ was at first a priTi]e^ of con- i 
(liierors and masters, exduBtvely appropriated to Ukm \ 
|Kirts of nsUions which bad originBlly invaded sod subdued 
the rest by btuh. It has iu England been successively ei' 
teiulctl to every order of the people. 

And DOt only the perwm, but also (he property of tiie 
individual has been secured a°^jnsl all arbitrary attempt] 
from the executive power, and llie latter has been succb- 
sivelymtraiued from touching any part of the property of 
theiubjcct, rven under preteuce of the necessitiea of the t 
sttiie, atty otherwise than by the free grant of the repre- I 
sentativeB of the people. Nay, so true and peraeteikf I 
lias been the wal of these representatives, io flssertinf m 
lliiit account the iiilerfsta of the uHtion, from which tiny 
could not separate their own, that this privilege of laxiog 
themselves, (which was in Ihc. beginning grounded on » 
inofit precarious tenure, and only a mode of governing 
ndopted by the sovereign tor the sake of his owu came- 
iijeuce,) has bwome, iu length of time, a settled ri^t of , 



• The (rial by jurj was io use amnnK llic NoroiBua 100°- Man 
Itwj ciune over ta Enelnnd ; but it Ih iiuw uilerly Iwi in iBat pn- 
vlnu: it even began wry sBrU tadeEEncmle tbcre rrom iuinl 
inilitnliDD- ve lee in Hnle'i ifufor^ q^T tht Connnpn Laos ^ 
England, ibal the tiiianiinily emong jurymen wat doI reqnirMlio 
NamiaDOy for maklDra verdict a ga^ verdict; but tvheii jorf- 
nien di»eDled, u nuuiber of (briD wai taken nut, and olhcra ai<M 

vhece, according la IheopmioaoFIbe lenrned in thnl eanntrf,llM 

arc DOW prencrrcd in (he lower eourls in Ihr. 1.4)110 try, uherc leliof 
jurjnitn uiu enlablished for life, unit have d salary aeeordinflj. 
See Robiniun'i Stale "fH'Cda. ~Ani in Seolloud, iho viciniij of 
EnslntKl lull not been iibTe to preserve To the trial by ^111; ili gt- 
tuine ancient form : ihc nnanimit^ hnnuivuv^aicn ii not reqiind 
there, us 1 have been told, tataiia&'<«aw,v,V».'&K wupt^ti 
dechire. 
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the people, which the sovereign has found it at last neces- 
sary solemnly and repeatedly to acknowledge. 

Nay more, the representatives of the people have ai>- 
plied this right of taxation to a still nobler use than the 
mere preservation of property ; they have, in process of 
time, succeeded in converting it into a regular and con- 
stitutional means of influencing the motions of the exe- 
cutive power. By means of this right, they have gained 
the advantage of being constantly odled to concur in the 
measures of the sovereign, of having the greatest attention 
shewn by him to their requests, as well as the highest re- 
gard paid to any engagements that he enters into with 
them. Thus it has become at last the peculiar happiness 
of English subjects (to whatever other people, either an- 
cient or modern, we compare them) to enjoy a share in the 
government of their country, by electing representatives, 
who, bv reason of the peculiar circumstances they are 
placed m, and the extensive rights they possess, are both 
willing faithfully to serve those who have appointed theui» 
and able to do it. 

And indeed the commons have not rested satisfied with 
Establishing, once for all, the provisions for the liberty of 
the people which have been just mentioned: they have 
afterwards made the preservation of them the first object 
of their care,"* and taken every opportunity of giving- them 
new life and vigour. 

Thus, under Charles the first, when attacks of a most 
alarming nature had been made on the privilege of the 
people to grant free supplies to the ( rown, the commons 
vindicated, without loss of time, that great right of the 
Bation, which is the constitutional bulwark of ail others, 
and hastened to oppugn, in their beginning, every prece- 
dent of a practice that must in the end have produced the 
ruin of public liberty. 

They even extended their care to abuses of every kind. 
The judicial authority, for instance, which the executive 
power had imperceptibly assumed to itself, both with re- 

^ The first operation of the commons, at the beginning of a 
sewion, is to appoint four grand committees. The one is a com- 
Diittee of religion, another of courts of ^ustioe^ ^n^'OE^^.t ^1 Vc^<^<^% 
nnd another of grievances: they are to \>e %\^ivd\Tk\t «,wawk\\\^t^ 
dmring^ the whole acBsion, 
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■pect to the pentoii aud property of the iudividuali vru 
abrogated by tlie ai't which abolished the court of ltft^ 
chamber; aud the crowu was thus brought back to its 
true coostitutional office^ viz. the oouDteDaiiciug» andsup' 
porting with its strength, the executioo of the laws* 

The subsequent eudeavours of the legiriature bare cah 
ried even to a still greater extent tlie above privikfies of 
the people. They have moreover succeeded in fettraiaiDg 
the crown from any attempt to seize aud con6u^ eneo for 
the shortest time, the person of the sufcyect* ladlew H be io 
the cases ascertained by the law, of which the juclges^it 
are to decide. 

Nor has this extensive uoexaaipled freedom, at tlie et- 
pence of the executive power^ been made» as we miglit ^ 
inclinable to think, the exclusive appropriated privlle|eOf 
the great and powerful. It is to be eujoy«d alike by all 
ranks of subjects: nay» it was the injury done to a eonr 
mon citizen that gave existence to the aet which has com* 
pleted the security of this interesting branch of p«Uie 
liberty. " The oppression of an obscure individiwl^" laji 
judge Blackstone, ** gave rise to the famous A«6e4#.etf]piif 
act:" Junius hos quoted this observation of the judgci; and 
the same is well worth repeating a third tidiey for the jslt 
idea it conveys of that readiness of all orders .of mutn to 
unite in defence of common liberty, which is a eharieler- 
istic circumstance in the English governmeikt.* 

Aud this general union, in favour of public libertjt has 
not been confined to the framing of )aws for its security t 
it has operated with no less vigour in bringing -to pttnidb- 
ineiit such as have ventured to infringe them; and the so* 
vereign has constantly found it necessary to give up the 
violators of those laws, even when his own servantB^ to 
tlie j ustice of their country. 

Thus we 6nd, so early as the reign of Edward lhefint» 
jiulges who were convicted of having committed exaoHons 
ill the exercise of their offices, to have beep condemued by 

t The individual here alluded to was one Francis J enks, who 
liaving made a motion at Guildhall, in the year iGt^ to petition 
the king for n new |iarliament, was examined before the privy 
council, and afterwards committed to the Gatc-hou^^ where he 
was kept about two months^ through the .(felays made by the Be.re. 

hiljndze* to wiiom he applied^ in grunting him a habeof corpus, 

— .St'C the State Trials^ vol, vu.aano \<qi^. 
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loe of parliament"' From the immense fines which 
id upon them, and which it seems they were in a 
n to pay, we may indeed conclude that, in those 
^es of the constitution, the remedy was applied 
ite to the disorder *, but yet it was at last applied, 
r Richard the second, examples of the same kind 
aewed. Michael de la Pole, earl of Suflfolk, who 
n lord chancellor of the kingdom, the duke of Ire- 
id the archbishop of York, having abused their 
by carrying on designs that were subversive of 
iberty, were declared guilty of high treason ; and 
sr of judges who, in their judicisd capacity, had 
their instruments, were involved in the same con* 
on." 

r the reign of Henry the eighth, sir Thomas Emp- 
Edmund Dudley, who had been the promoters of 
rtions committed under the preceding reign, fell 
to the zeal of the commons for vindicating the 
f the people. Under king James the first, lord 
lor Bacon experienced, that neither his high dig- 
>r great pei'sonal qualifications, could screen him 
ving the severest censure passed upon him, for the 

iaiph de Hengham, chief iustice of the kiog^n hench, 
.7(M)0 marks; sir Thomas VVayland, chief justice of the 
pleas, had his whole estate forfeited ; and sir Adam de 
chief haron of the exchequer, was fined 34,000 marks. 

roost conspicuous among these judges were sir Robert 
, aud sir Robert Tresilian, chief iustice of the king's 
The latter had drawn up a string of questions calculated 
* a despotic authority on the crown, or rather on the 
I above named, who had found means to render them- 
tire masters of the person of the king. These questious 
ft Tresilian proposed to the judges, who hud been 
;d for that purpose, and they gave their opinions in favour 

One of these opinions of the judges, among others. 
» no less than to annihilate, at one stroke, ail the rights of 
ions, by taking from them that im^rtant privilege meu- 
efore, of starting and freely discussing whatever subjects 
! they think proper ; the commons were to be restrained, 
lin of being punished as traitors, from proceeding npon 
les besides those limited to them by the kin^. All those 
had a hand in the above declarations of the ^nd^ti^ Nt^x^ 
of hig^h treason Some weie Viau^edv «aioiA>^«cGi N«-a& 
•t TresiliaD : and the others were onX'j >B«iraRft&>^N.^^ 
?ii of the bishops.--See tbe Parl«Hut«(i| qf Bug^wv^'* 
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corrupt prai'tices of which he had suffered himself^ be- 
come guilty. And under Charles the first* the ja4s» 
having attempted to imitate the example of tlie J!i4ici 
under Richard the second, by delivenng opinions lab- 
versive of the rights of the people, found the same spirit of 
watrhfuhiess in the commons, as had proved die nuHof 
tiie former. I^rd Finch, keeper of the great sefilf w 
obHged to fly beyond sea. The iudses Davenport ^ai 
Crawley were imprisoned : and judge Berkley was sejyed 
while sitting upon the bench, as we find in Rushwort^ 

[n the reign of Charles the second, we agaip find frpih 
instances or the vigilance of the commons. Sir Wiluaip 
Scroegs, lordi chiefjustice of the king*s t>ench^ sir Frsucii 
North, chief justice of the common pleas, sir TiMUDW 
Jones, one of the judges of the king's bench, and sir 
Richard Weston, one or the barons of the exchequer, were 
impeached by the commons^ for partialities sfaewQ by 
them in the administration of justice; and chiefjustice 
Scroggs, against whom some positive charges were well 
proved, was removed from his employments. 

The several examples offered here to the reader, have 
been taken from several different periods of the Engliiii 
history, in order to shew that neitlier the influence, dot 
the dignity, of the infractors of the laws, even when tbe^ 
have been the nearest servants of the crown, liave ever 
been able to check the zeal of the commons in assertinfr 
the rights of the people. Other examples might perhaps 
be related to the same purpose ; though the whole number 
of those to be met with, will, upon inquiry, be found the 
smaller, because the danger of infringing the laws hii 
always been indubitable. 

So much regularity has even, from all the circQB- 
stances above mentioned, been introduced into the opers- 
tions of the executive power in England; such an exwii 
justice have tlie people been accustomed, in consequence* 
to expect from that quarter, that even the soveragu, for 
his h:ivingonce suffered himself personally to violate the 
safiety of the subject, did not escape severe censure. The 
attack made by order of Charles the second, on the person 
of sir John Coventry, filled the nation with astonishmeot; 
and this violent gratification of private passion, on the 
part of the sovereign (a piece of self-indulgence with re- 
gard to inferiors, which wVioVe cY^tsea ^ \u^NYl>sAla in 
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lio countries almost tbink that they have a rk^bt to) 
ted a gene^id lerment ** This event,'* says Bishop 
net, ** put the house of coimnoas in a furious nproar. 
ave gmt advantages to all those who opposed the 
t; and the names of the eoart and country party, 
ch till now had seemed to be forgotten, were affain 
Fed." 

hese are the Hmitations that have been set, in the 
;lish government^ on the operations of the executive 
er: limitations to which we find nothing comparaUe 
[ry other free states, ancient or modern ; and which are 
Dg, as we have seen, to that very circumstance which 
ied at first sight to prevent the possibility of them, 1 
n the greatness and unity of that power; the effect 
rhich has been, in the event, to unite ppon ttie same 
ct, the views and efforts of all orders of the people, 
rom this circumstance, that is, the peculiar strength 
stabihty of the executive power in JGngUnd, another 
k advantageous consequence has followed, (which has 
I before taken notice of, and which it is not improper 
lention again here, as this chapter is intended to con- 
the principles laid down in the fbrmer ones,) 1 mean 
unremitted continuance of the same general union 
ng all ranks of men, and the spirit of mutual justice 
:h thereby continues to be diffused through all orders 
ibjects. 

bough surrounded by the many boundaries that have 
now been described, the crown, we must observe, has 
erved its prerogative undivided: it still possesses its 
Je effective strength, and b only tied by its own en* 
sments, and the consideration of what it owes to ifs 
est interests. 

fie great, or wealthy men in the nation, who» assisted 
be body of the people, have succeeded in reducing the 
cise of its authority within such well-defined limits, 
have no expectation that it will continue to coufine 
f to tliem, any longer than they themselves continue 
he justice of their own conduct, to deserve that sup- 
See Burnet's History, vol. i. aano ifiGg. Au act o^ ^^xVW 
was wade oa this occasion, for giving a ^tXWx «nL\ft\i\.V^^^ 
iioos before made for the personal secuviX.'^ <ii ^'fe \wJw\^«^\ 
MS still called the Coventry act. 
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port of the people which alone can make them appear of 
any consequence in the eye of the sovereigpi} no probtUe 
hopes that the crown will continue to obienre those tewi 
by which their wealth, dignity, liberty, are protected, any 
longer than they themselves also continue to observe 
them. 

Nay more, all those claims of their rights which they 
continue to make agaiust Uie crown, are encouragementi 
which tliey give to the rest of the people to assert their 
own rights against them. Their constant opposition to all 
arbitrary proceedings of that power, is a continual decla- 
ration they make against any acts of oppression, which the 
superior advantages they enjoy, might entice them to 
commit on their inferior fellow-subjects. Nor was that 
Bevere censure, for instance, which they concurred in paai" 
iijg on an unguarded violent action of their sovereign, 
only a restraint put on the personal actions of future 
English kings: no, it was a much more extensive prori- 
siou for the securing of public liberty ; it was a solenm 
engagement entered into by all the powerful men in the 
state to the whole body of the people, scrupulously to re> 
spect the person of the lowest among them. 

And indeed the constant tenor of the conduct even of 
the two houses of parliament shews us, that the above ob- 
servations are not matters of mere speculation. From the 
earliest times we see the members of the house of commons 
to have been very cautious not to assume any distiiictioD 
that might alienate from them the affections of the rest of 
the peoplcbp Whenever those privileges which were ne- 
cessary to them for the discharge of their trust have proved 
burdensome to the community, they have retrenched them. 
And those of their members who have applied eitlier these 
privileges, or in general that influence which they derived 

p In all cases of public offences, down to a simple breach of the 
peace, the members of the house of commons have no privil^fo 
whatever above the rest of the people : they may be Gunimitt«^ to 
prison by any justice of the peace ; and are dealt with afterwards 
111 the same maimer as any other subjects. With regard to ciril 
matters, their ouly privilege is to be tree from arrests during the 
time of u session, and forty days before, and forty days after j but 
tliey mav be sued, by process against their goods, for any just debt 
during^ that time. 
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their situation^ to any oppreitive purposesy they 
dyes have endeaYoured to brtn^ to puniihdKnt* 
IS, 'We flee» that, iu tile reign ef Jamoi the first, Mr 
MoHipeMOB, a Bbember of the beuw of commoiM^ 
j; been .guilty of monopolies and other acts of greitt 
ision eu the people^ wdt not •nly expelled, but im- 
ed and prosecuted with the greatest warhitU by tlie 
f and finally condemned by the lords to be publicly 
(ied from hifi rank ef a knight^ held for ever Au iu- 
8 pemou, and imprisoiied during life, 
the same reigu, air John Bennett who lArai also a 
er of-the house of oommoni} having been found to 
been guilty of several txyrruptpradiees^ in his capa- 
r judge of the prerogative court of CantertMiry, such 
ing Exorbitant fees, and the hke^ was .expelled the 
, and .prosecuted for these ofiencea. 
tlie year 1641, Mr. Henry B<(nseo^ meoiber for 
^borough, having been detected in selling protec* 
experienced likewise the indignation of the houae^ 
as ex-p^lled. 

ioe, in order as it were to jnake it cfmifileteLy noto^ 
that .neither the condition of representative of the 
ii nor even any degree of iuAuenee in their house^ 
excuse any oue of them from strictly dbsefvihg the 
of Justice tiie commons did on one occasion pass tlie 
levere cetisure tiiey had power to inflict, upon their 
3r himself, for having, in a single instancCf attempted 
ivert the discharge of his duty as speaker into a 
I a( private eiiiolumenti Sir John Trevor, speaker 
house of eomddons, having, in the sixth year of the 

of king William, received a thousand guineas 
the eity of London, '^ as a gratuity for the trouble 
i taken with regard to the passiog -of the orphan 
was voted guilty of a high crime and misflemeanor, 
ipelled the house. Even the inconsiderable sum of 
y guineas which Mr. Huugerford, toother member 
t Iwuse, had been weak enough to accept on the sane 

Was looked upon as deserving tbfe notltei of the 
I and he was llketvise exp^lled.^ 

iher examples of the attention of the house of eomsnens to 

iduct at tiieir members, might be produced, either before, 

r, thativhich is uientionea here. The reader ma^, for ia-. 

see the relation of their proceedings in the affair of the 
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If we turn our view towards the house of lordsy we ihdl 
flud that they also have constantly taken care, that their 
peculiar privileges should not prove impediments to the 
common justice which is due to the rest of the people.' 
They have constantly agreed to every just proposal that 
has been made to them on that subject by the cominoos: 
and indeed, if we consider the numerous and oppresMre 
privileges claimed by the nobles in most otlier countriem 
and tiie vehement spirit with which they are commoBly 
asserted, we shall think it no small praise to the body of 
the nobility in England^ and also to the nature of that 
government of which they make a part, that it has bees 
by their free consent that their privileges have been coo* 
fined to what they now are; that is to say, to no more^ in 
general, than what is uei^essary to the accomplishment of 
the end and constitutional design of that house. 

In the exercise of their judicial authority with regard to 
civil matters, the lords have manifested a spirit of equi^ 
powise inferior to that which they have shewn in their 
legislative capacity. They have, in the discharge of M 
function, which of all others is so liable to create temptt- 
tions, shewn an uncorruptness really superior to whatttf 
judicial assembly in any other nation can boast. Nor do 
I think that I run any risk of being contradicted, wheal 
say that the conduct of the house of lords, in Uieir cifil 
judicial capacity, has constantly been such as has kept 
them above the reach of even suspicion or slander. 

Even that privilege which they enjoy, of exclusively 
trying their own members, in case of any accusation that 
may aflect their life, a privilege which we might at fii^ 
sight think repugnant to the idea of a regular govern- 
mei.t, and even alarming to the rest of the people, bts 
constantly been made use of by the lords to do justice to 

Sonth-sea couipanjr scheme ; and a few years after, in that of lb* 
cliaritubie corportttion ; a {'raiidnleiit scheme particularly opprei* 
sive to the poor, for which several members were expellea 

' in ca^e of a public otfence, or even a simple oreacb of the 
*f>eace, a peer nmv be committed, till he finds bail, by any jiittico 
of the peace: ancf peers are to be tried by the common course of 
law, for all offences under felouy. With reg^ard to civil matteit. 
the;^ are at all times free from arrests ; but execution may be has 
against their effects, in the same manner as against those of other 
gubjtctB. 
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heir fellow-subjectR ; and if we cast our eyes either on 
:he collection of the state trials, or on the liistory of Eng- 
land, we shall find very few examples, if any, of a peer, 
"eall V guilty of the offence laid to his charge, that has! de- 
ived any advantage from his not being tried by a jury of 
'ommouers. 

Nor has this just and moderate conduct of the two 
iiouaes of parliament in the exercise of their powers (a 
noderation so unlike what has been related of the conduct 
tyf the powerful men in the Roman republic) been the 
only happy consequence of that salutary jealousy which 
those two bodies entertain of the power of the crown. 
The same motive has also engaged them to exert their 
utmost endeavours to put the courts of justice under pro- 

Eer restraints : a point of the highest importance to public 
berty. 

They have, from the earliest times, preferred complaints 
against the influence of the crown over these courts, and 
at last procured laws to be enacted in order to prevent it : 
all which measures, we must observe, were strong decla- 
ratimis that no subjects were to think themselves exempt 
from submitting to the uniform course of the law. And 
the severe examples which they have concurred to make 
on those judges who had rendered themselves the instru- 
ments of the passions of the sovereign, or of the views of his 
ministers^ are also awful warnings to the judges who have 
succeeded them, never to attempt to deviate in favour of 
any, the most powerful, individuals, from that straight 
line of justice, which the joint wisdom of the three 
branches of the legislature has once marked out to them. 
This singular situation of the English judges i*elatively 
to the three constituent powers of the state, (and also the 
formidable sup]K>rt which they are certain to receive from 
them as long as they continue to be the faithful ministers 
of justice) has at last created such an impartiality in the 
distribution of public justice in England, has introduced 
into the courts of law the practice of sucli a thorough dis- 
regard of either the influence or wealth of the conteuding*- 
parties, and procured to every individual, both such an 
easy access to these courts, and such a certainty of redress 
in them, as are not to be paralleled in any other govern- 
ment. Philip de Comines, so long as three hundred years 
ago, commended in strong terms the exactness with which 



vwlatiw of the Uw^ though E^n)*'^nrtp(i 
... ipMt extensive iiifli 
tlw ipecUl direction < . . , . 

crown, qiill bif publicly tntl coroR^tel; Wre 
tlie very lowed of lubjecU will obtain such ft* 
ha* but spirit euough to itajid forth, aa^ apf 
laifB of his country. Most extraordiDary cir 
these I which those who know the difficulty tl 
in establishing ju#t la^vt aQiang Diaiiki))^ ftud ii 
^erwardf for their due e«ecutioD, only fiud p 
cau^e tbey are matten of &ct, and can begin 
for, Quly vtiea they looV- "P tO ^^ coD^litU 
IptTerpnient jtself j uiat is to taf, nl^n they ci 
ciriMinutaiiiEi in which .the executive power q( 
if placed in relatipi to the two bo4tes that oon 

* Sm Mf.aoofihijuprlt. 

■ A litlle afler I f^me to Enrlind fot the 6nt I 
nader will gire me Irate to make menlion of m^aelf 
■■ auiian wu brouFht in a euurtor jeibce agupit a 
•pari J related lo ibe cronu ; aada noble lard wan 
about IliHt lime, eofajed in i| law-iuit for Ibe piopt 
Tslnable lead mlunin Yprtuhire. 1 could noi Wo 
in both theie CBiea a deeulon wsi given againit (h 
powerful partiei; tboii|ih I wondered but little at thii 
had berore heard mncb of the iupartialili of the law 
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rm .tlie legialaturey the eircu instances ia which those 
issembliei^are place4 in relation to the crowu, and to 
other, and the situatipn in which all the three find 
selves with respect to th^ whole body of the people." 

'be assertion above made with respect to the impartii^ity 
which justice is, in all cases, administered in Eng^utnd, not 

of a nature to be proved by alleging single facts, 1 have 
id into no particulars on that account. However, I have 
ined here two cases which, 1 think., cannot but appear re- 
able to the reader. 
e first is the case of the prosecution commenced in tbe year 

by some journeymen^ printers^ against the king^s messen- 
for apprehending and imprisoning them for a sbort time, by 
3 of a general warrant from the secretaries of state ^ and that 
1 was afterwards carried on by another private mdividnal 
ist one of tbe secretaries themselves. In these actioni, all 
rdiuary forms of proceeding used in cases of actions between 
te subjects were strictly adhered to ; and both the secretary 
ftte, and tbe messengers, were, in the end, condemned. Yet, 
h it is fit the reader snonld observe, from all the circum- 
lee that accompanied this afiair, it is difficult to propese a 
in which ministers could, of themselves,^ be under greater 
stations to exert an undue infl^Mcnce to binder the ordinary 
»e of justice Nor were the acts for which those ministcre 
condfcmned, acts of evident oppression, which nobody could 
und to justify. They had done nothing but follow a practice 
vhich they found several precedents established in their 
ss; and their case, if I am well informed, was such, that 
individuals, under similar circumstances, woiild have thought 
iselves authorised to have acted as they biad done, 
le second case 1 propose to relate, airords a singular instance 
le confidence with which all subjects in England claim what 
think their iust rights, and of the certainty with wbioh.the 
idiesof the law are in all cases open to them. The fiict| 
n^ is the arrest executed in the reign of queen Anne, in the 
174)8, on the person of tbe Russian ambassador, by taking 
out of his coach for the sum of fiftv pounds. And the conse- 
ices that followed this fact are still more remarkable. The 
highly resented this affront, and demanded that the sheriff* of 
.dlesex, and all others concerned in. the arrest, should be pu- 
ed with instant death. *' But the oueen," (to tbe amaze- 
t of that despotic court, says judge Btackstone, from whom 1 
ow this fact) << tbe queen directed the secretary of state to in- 
1 bim, that she could inflict no p^uiiahinent upon any, the 
nest, of her subjects, unless warranted by tbe law of the land.^* 
etct was afterwards passed to free from arrests the persons oi:' 
ign ministers, and such of their servants as they have deli- 
id a list of, to tbe secretary of state. ^^ A cop^ . of this act, 
untly engrossed and illumiuated,"' continues judge Black- 

T 
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In fine, a very remarkable circumstance in the Engtbh 
government, (and which alone evinces something peculixr 
and excellent in its nature) is that spirit of extreme mild- 
ness with which justice, in criminal cases,- is administered ' 
in England ; a point with regard to which England dif- 
fers from all other countries in the world. 

When we consider the punishments in use in the other 
states of Europe, we wonder how men can be brought to 
treat their fellow-creatures with so much cruelty; and the 
bare consideration of those punishments woald sufficiently - 
convince us, supposing we did not know the Act fttxn 
other circumstances, that the men in those states who 
frame the laws, and preside over their execution, have 
little apprehension that either they, or their friends, will 
ever fall victims to those laws which they thus rwUy * 
establish. 

In the Roman republic, circumstances of the same nature 
with those just mentioned, were also productive of the 
greatest defects in the kind of criminal justice which took 
place in it. That dass of citizens who were at the hesd 
of the republic, and who knew how mutually to exempt 
each other from the operation of any too severe laws or 
practice, not only allowed themselves great liberties^ as 
we have seen, in disposing of the Kves of the inferior 
citizens^ but had also intr^uced into the exercise of the 
illegal powers they assumed to themselves in that resped; 
a ^eat degree of cruelty.'' 

Nor were things more happily conducted in the Grecian • 
republics. From their democrattcal nature, and the fte* 
quent revolutions to which they were subject, we nato- 
rally expect to see that authority to have been used with 
mildness, which those who enjoyed it must have known to 
have been but precarious ; yet, such were the effecti of 
the violence attending those very revolutions, that •* 
spirit both of great irregularity and cruelty had taken - 

stone, '< was lent to Moscow, and an ambassador extraordinary' 
commissioned to deliirer it/^ 

* The common manner in which the senate ordered citizens to 
be put to death, was by throwing them hend-long from the top of 
the Tarpeian rock. Ine coasal8| or other particular magistrates, 
sometimes caused citizens to expire apon a cross ; or, wiiich was 
a much niore common case, ordered them to be sconrged to death, 

w/fh their heatU ^tened between the two branches of a fork j 

frbicb they cnlled cervicem /urc^ inserere. 
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place among the Greeks^ in the exercise of the power of 
inflicting punishments* The very harsh laws of Draco 
are well known> of which it was said^ that they were not 
written with ink, but with blood. The severe laws of 
the twelve tables among the Romans, were in great part 
brought over from Greece. And it Was an opinion com- 
monly received in Rome> that the cruelties practised by 
the magistrates on the citizens, were only imitations of 
the examples which the Greeks had given them.' 

In fine, the use of torture, that ihethod of administering 
iostice in which folly may be said td be added to cruelty, 
iiad been adopted by the Greeks, in consequence of the 
tame causes which had concurred to produce the irregu- 
JarHy of their criminal justice. And the same practice 
-continues, in these days, to prevail on the oontineut of 
Europe, in consequence of that general arrangement of 
thit^;a» which creates there such a carelessness about 
remedying the abuses of public authority. 
- But the nature of that same government which has pro- 
cured to the people of England all the advantages we 
have before described, has, with still more reason, freed 
them from the most oppressive abuses which prevail in 
other countries. 

That wantonness in disposing of the dearest rights of 
mankind, those insults upon human nature, of which the 
Irame of the governments established in other states, un- 
avoidably beoDmes more or less productive, are entirely 
banished from a nation which has the happiness of having 
its interests takeu care of, by men who continue to be 
themselves exposed to the pressure of those laws which 
thejr concur in making, and of every tyrannic practice 
which they suffer to t^ introduced, by men whom the 
advantages which they possess above the rest of the 
people^ render only more exposed to the abuses they are 
appointed to prevent* only more alive to the dangers 
against which it is their duty to defend the conunuuity. 

Hence we see that the use of torture has, from the ear- 
liest times, been utterly unknown in England. And all 

> Cesar expresslv reproaches the Greeks with this fact, in his 
speech in favour of the accomplices of Catiline^ ^blcK ^>iVWtX 
bas traaamitted to nM.—^ed eodem itto tempore^ Gtacms ^wwem. 
sms^, (majoreg nostri) verberUnu antmadvertebaat ix cwoevs^ *» 
emttmnwuu uUtmum supplidum sumpt%m. 

T « 
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attempts to introduce it, whatever might be the power 
of those who made them, or the circumstances in ivhich 
they renewed their endeavours, have been streiiuQQ^Iy 
opposed, and defeated.^ 

Hence also arose that reoMirkable forbearance in tbe 
Ekiglish laws, to use any croel severity in the punishments 
which experience shewed it was iie(5es8ary for the preser- 
vation of society to establish : and the utmost -vengeapte 
of these laws, even against the most enormous offeadefs^ 
never extends beyond the simple deprivation of Ufe.' 1 

Nay, so anxious has the English le^iMature been ti> 
ettaUish mercy, even to convicted oiSendera^ as a fuftda- 
. mental principle of the government of England, that thc;^ 
•made it an express article of that great public compact^ 
which was framed at the important sera of the revolutioiif 
that ''no cruel «uid unusual punishments should be 
used/** They even endeavourea, by -addingaclaaie'^ 
that purpose to the oath which kings were thencelhrwaidi 
to take at their coronation, as it were to render ittttnever- 
lasting obligation of English kingi^ to make justice' to be 
** executed with mercy," •* 

y The reader may on this subject see again thjB note iapsg. 100 
of this work, where the opposition is meiitioaed, that was aniie 
to the earl of Suffolk, and the duke of Exeter, when they at- 
tempted to introdnce the practice of tortnre: this eTpnwsssiie 
of the causes for which the latter trassfterwardsiimpeacbed.'^The 
reader is also referred to the note which follows that which has 
just been quoted, in which the solemn declaration is related «bi^ 
the judges g^ve against the practice of torture, in the case of 
Felton, who had assassinated the duke of Bnckinghaim. 

* A Tcry singular instance occurs in the histofj^of the ^esr 
l605, of the care of the English legislature not to fluinnrpreeeMli 
of cruel practices to be introduced. During the time that thnst 
concerned in the gun-powder plot were under sentence of death| ' 
u motion was made in the house of commons to petition the king, 
that the execution might be staid, in order to consider of mMc 
extraordinary punishment to be inflicted upon them : hut 'thh 
motion was rejected. A proposal of the same • kind wmrako aide 
in the house of lords, where it was dropped.— See the ParUoMtat- 
tary History of England^ ¥4>1. v. anno l605. 

» See the Hill of Rights^ Art. x.— *< Excessive ball ought not 
to be required, nor excessive fines imposed; nor cruel and unosasl 
punishments inflioted." 

^ Those same dispositions of the English legislature, which 
hnve Jed them to take such precautions in favour even of coB- 
victed ofleoderi, have stiU mote e\i{^^ed them to make provisions 
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CHAP. XVIL 

A MORE INWARD VIEW OF THE ENGLISH GOYBRNMINT 

'VHAN HAS HITHERTO BEEN OFFERED TO THE READER. 

^-^OtAkL DIFFERENCE BETWEEN THE ENGLISH MONAR- 

CHTy AS ▲ iffONARCHY, AND ALL THOSE WITH WHICH 

WB ARE ACQUAINTED. 



The doctrine constantly maintained in this work' 
(fttfi which has, I think, been sufficiently -supported by 
hdtM and comparisons drawn from the fautory of other 
coantries) is, that the remarkable liberty enjoyed by the 
EnsliBh nation, is essentially owing to the impossibility 
nn&r which their leaders, or in general «11 men of power 
among them, are placed, of invading and transferring to 
tiiemaelves any branch of the executive authority; which 
authority is exclusively vested, and firmly secured, in the 
crown. Hence the anxious care with which those men 
continue to watch the exercise of that authority. Hence 
their perseverance in observing every kind of engagement 
which themselves may have entered into with the rest of 
the people. 

But berc a consideration of a most important kind pre- 
sents itself. How comes the crown, in England, thus 
constantly to preserve to itself, as we sec it does, the 
whole executive authority in the state, and moreover to 
inspire the great men in the nation with that conduct so 
advantageous to public liberty, which has just been men- 
tkmed? All these are effects which we do not find, 
upon examination^ that the power of crowns has hitherto 
been able to produce in other countries. 

In all states of a monarchical form, we indeed see that 
fliose men whom their wealth, or their personal power of 

mfavour of inch persons as are only suspected and accnsed of 
fcaviDg committea offences of any kind. Hence the zeal with 
whieh diey have availed themseives of every important occasion, 
sach, for instance^ as that of the revolution, to procure new con- 
flnmioiis to be given to the institution of the trial by jury, to the 
laws on impriionnient, and in general to that system of criiiiiout 
jorisprndence, of which a description has heen given iu the ^wv 
part of Chii work^ to which I refer the veader. 

T 3 
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any kind, has raised above the rest of the people, have 
formed combiDations among themselves to oppose the 
power of the monarch. Bat their vievrs, we must ob- 
serve, in forming these combinationst were not by any 
megns to set general and impartial limitations to the lo- 
yer^gn authority. They endeavoured to render them- 
selves entirely independent of that authority ; or even ut- 
terly to annihilate it, according to circumstances. 

Thus we see that in all the states of ancient Greece^ the 
kings were at last destroyed and exterminated. The same 
•Cf^ts happened in Italy, where in remote times there 
existed for a while several kingdoms, as we learn both 
frpm the ancient historians, and the poets. And in Rome, 
yre even know the manner in which such a revolution was 
brought about. 

In more modern times, we seethe numerous monarchical 
sovereignties which had been raised in Italy on the rains of 
the Roman equpir^* to hs^ve been successively destroyed by 
powerful factions ; and circumstances of much the same 
nature have at different times t^ken place in the kingdoms 
established in the other parts of Ei]|rope. 

in Sweden, Denmark, and Poland, for instance^ we 
find that the nobles have commonly reduced their sove- 
reijij^ns to the condition of simple presidents over their u- 
semblies, of mere ostensible heads of the goverumeat 

In Germany, and in France, countries where the mo> 
narchs being possessed of considerable demesnes, were 
better able to maintain their power than the princes jmt 
mentioned, the nobles waged war against them sometimes 
sincfly, and sometimes jointly; and events similar to these 
have surcessively happened in Scotland, Spain, and the 
modern kingdoms of Italy. 

In fine, it has only been by means of standing foroei 
that the sovereigns of most of the kingdoms we have men- 
tioued, have been able in a course of time to assert the 
prerogatives of their crown. And it is only by continu- 
ing to keep up such forces, that, like the eastern mo- 
narclis, and indeed like all the monarchs that ever 
existe(), they contiuue to be able to support their an* 
thority. V 

Flow therefore can the crown 'of England, without the 

assistance of any armed force, maintain, as it does^ its nn- 

tDcroua prerogatives? bow Q«La \1« \uidAT wich drciui' 
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stances, preserve to itself the whole executive power in 
the state ? For here we must obsenre, the crown in Eng- 
land does not derire any support from what regular forces 
it has at its disposal ; and if we doubted this fact, we need 
only look to the astonishing subordination in which the 
military is kept to the civil power, to become convinced 
that the English king is not indebted to his army fbr the 
preservation of his authority.*^ 

If we could suppose that the armies of the kings of 
Spain, or of France, for instance, were, through some very 
extraordinary circumstance, all to vanish in one nighVlto 
power of those sovereiens^ we must not doubt, would^.^jp' 
six months^ be reduced to a mere shadow. They wocfld 
immediately behold their prerogatives, however ibmrida- 
bie they may be at present, invaded and dismembered : ^ 
and supposing that regubir governments continued to 
exists they would be reduced to have little more influence 
in them, than the doges of Veniite, or of Genoa, possess in 
the governments of those republics^ 

How, therefore, to repeat the question once more, which 
is one of the most interesting that can occur in politics^ 
bow can the crown in England, without the assistance of 
any armed force, avoid those dangers to- which all other 
sovereigns are exposed ? 

How can it, without any such fovce, accomplish even 
incomparably greater works than those sovereigns, with 
their powerful armies, are, we find, in* a condition to per- 
form } How can it bear that universal efibrtv unknown 
in other monarchies, which, we have seen, is continually 
and openly exerted against it? How can it even con- 
tinue to resist it so powerfully as to preclude all indivi- 
duals whatever, from ever entertaining any views besides 
those of setting just and general limitadoos to the exercise 
of its authority ? How can it enforce the laws upon all 
subjects, indifferently, without injury or danger to itself? 
How can it, in fine, impress the minds of all the great 
men in the state with such a lasting jealousy of its power, 

* Henry VIII. kept no standinff army. 

b As was the case in the several king^dui^into wliich the Spa- 
nish monarchy was formerly divided 3 auo^in not very remote 
times, in France itself. 

' c Or than the kings of Sweden were allowed- to enjoy, before 
the last revelation in that country. 
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as to necessitate them, even in the exercise of their un^ 
doubted rights and privilege^ to continue to court and 
deserve the affection of thfe rest of the people? 

Those great men» I shall answer, who even in <mA 
times prove so formidable to othei* monarchs, are in kug^ 
land divided into two assemblies; and such, it is neees* 
sary to add, are the principles upon which this divinon il 
made, that from it results, as a necessary consequaMXi 
the solidity and indivisibility of the power of the crawU 

The reader may perceive that I have led him, in tJM 

^ of this work, much beyond the line within which 
I on the subject of government have confined them- 
-j or rather, that i have followed a track entirely 
different from that which those writers have pursued** 
But as tbeobstfrvation just made on the stabitity of the 
power of the crown in England, and the cause of it^ ii 
new in its kind, so do the principles from which its troth 
is to be demonstrated, totally differ fVom what is com- 
monly looked upon as the foundation of the science of 
politics. To ^ay these principles here before the reader, 
m a manner completely satis&ctory to him, would lead 10 
into philosophical discussions on what really constitutes 
the basis of governments and power amongst mankincL 
both extremely long, and in a great measure foreign to 
the subject of this book. I shall therefore content myself 
with proving the above observations by facts; whidi ii 
more, after all, than political writers usually onderiifce 
to do with regard to their speculations. 

As I chiefly proposed to shew how the extensive liberty 
the English enjoy, is the result of the peculiar frame m 
their government and occasionally to compare the saine 
with the republican form, I even had at first intended to 
confine myself to that circumstance, which bodi consti- 
tutes the essential difference between those two forms of 
government, and is the immediate cause of English li- 
berty ; I mean the having placed all the executive au- 
thority in the state out of the hands of those in wliom the 
people trust With regard to the remote cause of that 
same liberty, that is to say, the stability of the power of 
the crown by which this executive authority is so secured, 
I should perhaps have been silent, had [ not found it ab- 
solutely necessary to mention it here, in order to obviate 
the objectiona which the more icAectiik^ i^ad of my read^. 
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light otherwise have made^ both to severftl of the 
vations before offered to them, and to a few ofhera 
h are soon to follow. 

sides, I flhall confess here, Iliaye been several times 
r apprehensions, in the course of this Work, lest the 
rality of my readers, misled by the similarity of names» 
Id put a too extensive cdnstruction upon what I said 
regard to the usefulness of the power of the rrown in 
and ; lest they should think, for instance, that I at*- 
ted the superior advantages of the English mode of 
rnment over the republican ibrm, ^merely to its -^ 
3hing nearer to the natuk^ of the monarchies 
ed iu the other parts of Europe, and that 1 1< 
every kind of monarchy, as being in itself preferable 
republican government: an ophiion which I do not 
ly means or in any degree entertain ; I have too much 
tion, or, if you please^ prepossession, in favour of that 
of government under which I was born; and as I am 
ble of its defects, so do I luiow how to set a value 
the advantages b^ which it compensates for them, 
herefore have, as it were, made haste to avail myself 
e first opportunity of explaining my meaning on this 
ict, of indicating that the power of the crown in Eng* 
stands upon foundations entirely different fW>m those 
hich the same power rests in other countiies, and of 
ging the reader to observe, 'which for the present will 
re, that as the English monarchy differs in its nature 
every other, so all that is said here of its advantages, 
culiar and confined to it. 

it to come to the proo6 of the solidity accruing to the 
er of the crown iu England, from the co-existence of 
wo assemblies wMch concur to form the English par- 
ent, I shall first point out to the reader several c^n 
of these two houses, by wbich they have by tunis ef> 
tally defeated the attacks of each other upon its pre- 
tives. 

ithout looking farther back for examples than the 
1 of Charles the second, we see that the house of com- 
s had, in that reigpa, begun to adopt the method of 
ng (or tacking, as it is commonly expressed) such bills 
ley wanted more particularly to have passed, to llMit 
fjr bilk. This forcible use they mflLe oil >Ctvw >wx* 
ed privilege of granting money ^'V^oxxV^^VtwSSsx^^^ 
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grow into common practice^ have totally destroyed the 
equilibrium that ought to subsist between them and the 
crown. But the loras took upon themselves the task 0f 
maintaining that equilibrium: they complained with great 
warmth of the several precedents that were made by tke 
commons, of the practice we mention : they insisted M 
bills should be framed ** in the old and decent way ofpA^ 
liament;" and at last have made it a standing order of the 
house, to reject^ upon the sight of them^ all bills that are 
tacked to money bills. 

jM^gain, about the thirty-first year of the same reigHt ft 
tHtoug party prevailed in tiie house of commons ; and thdr 
aObrts were not entirely confined* if we may credit die 
historians of those times, to serving their constitiieiiti 
futhfully, aud providing for the welfiu^e of the state.— 
Among other Nils which they proposed in their hoaae^ 
they carried one to exclude from the crown the imme- 
diate heir to it : an affair this, of a very high nature^ sad 
with regard to which it may well be questioned whetbcr 
the legislative assemblies have a right to form a resolutioiif 
without the express and declared concurrence of the body 
of the people. But both the crown and the nation were 
delivered from the danger of establishing such a preo^ 
dent, by the interposition of the lords, who threw ont the 
bill on the first resBiding. 

In the reign of king William the third, a few yean 
after the revolution, attacks were made upon the crown 
from another quarter. A strong party was formed in tiie 
house of lords; and, as we may see in bishop Bame6 
History of his Own TimeSf they entertained very deep de- 
signs. One of their views, among others, was to abridge 
the prerogative of the crown of odling parliaments^ and 
judging of the proper times of doing it^ They accord- 
ingly framed and carried in their house a bill for asce^ 

(1 They, besides, proposed to have all money bills atopped ii 
their bouse, till they bad procured the right of taxing, theuiselreii 
their owu estates : and to have a committee of lords and commoM 
appointed to confer together concerning the state of the nntioDV 
** which committee,*' says bishop Burnet, '< would soon hare 
grown to have been a council of state, that would have brought 
all affairs under their inspection, ana never had been proposed 
but when the nation was ready to break into civil wars.*'— 8ce 
fiurneVif History, anno itjQS* 



sitting of parliament every year: but the bill, 
passied in their house^ was rejected by the 

e find, a little after the accession of king ' 
first, an attempt was also made by a party in 
lords, to wrest from the crown a prerogative 
* of its finest flowers ; and is, besides, the only 
on the dangerous views which that house, 
itop both money bills and all other bills, might 
:o entertain *, I mean the right of adding new 
it, and judging of the times when it may be . 
do so. A bill was accordingly presented, andft^ 
he house of lords, for limiting the members ^ 
> a fixed number, beyond which it should not 
1; but after great pains taken to ensure the 
lis bill, it was at last rejected by the house of 

he several attempts which a majority in the 
amons have in ttieir turn made to restrain, 
it now is, the influence of the crown arising 
stribution of preferments and other advan- 
3een checked by the house of lords; and all 
aive, from the beginning of this century, con- ■ 
irried in that house. 

these two powerful assemblies only succeeded ' 
ling ofi^the open attacks of each other, oU the 
I crown. Their co-existence, and the princi- 
hich they are severally framed, have been pro- 
lother effect much more extensive, though at' 
•nded to» I mean the preventing even the mak- 
attacks; and in times too, when the crown 
f incapable of defending its authority : the 
h of these two houses^ destroying, upon these 
le opposite views of the other; like those po- 
^tive equal quantities, if t may be allowed 
K)n, which destroy each other on the oppo- 
in equation. 

e have several remarkable examples; as for 
len the sovereign has been a minor. If we 
! history of other nations, we shall find that 

• Nov 28, 1693. 
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that event has constaatly b^o attended with open inva- 
sions of the royal authority* or sometimeai with complete 
and settled divisions of it. In England, on the contrary, 
whether we look at the reien of Uichard. IL or that of 
Henry VI. or of Edward .Vl. we shall see that the royal 
authority has been quietly exercised by tlie. councils that 
were appointed to assist those princes ; and when they 
came of age» the same has been deliv^ned over to them 
undiminished. 

But nothing so remarkable can be alleg^ on this sub- 
jecty as the manner in which these two houses have act)ed 
npon those occasions, when the crown being without any 
{iresent possessor, they had it in .their power, both to set-, 
tie it on what person they pleaaed, ana to divide and dis- 
tribute its prerogatives as they might have thought pro- 
per. Circumstances of this kind have never railed, in 
other kingdoms, to bring on a division of the authority of 
the crown, or even the state itself. In Sweden^ for in- 
stance^ to speak of that kingdom which has. boma the 
greatest outward resemblance to .that of England, when 
queen Christina was put under a necessity, of abdk»ting 
the crown, and it was transferred to the prince who stood 
next to her in the line of succession, the executive autho- 
rity in the state was immediately divided, aAd either dis- 
tributed among.the nobles, or assigned to the senate^ into 
which the nobles alone could be admitted ; and the new 
king was only to be a president over it 

After the death of Charles the twelfth, who died with- 
out male, heirs, the disposal of the crown^ the power of 
which Charles the eleventh had found means to render 
again absolute, returned to the states, and was settled on 
the princess Ulrica, and the prince her husband. But the ' 
senate, at the same time it thus settled the possession of the 
crown, again assumed to itself the authority which tor- 
merly belonged to, it: the power of assembling the states^ 
of making war and peace, and treaties with foreign 
powers, the disposal of places, the administration of the 
public revenue, the command of the army and of the fleet, 
were vested in that body. Their number was to consist 
of sixteen members. The majority of votes was to be de- 
cisive upon all occasions. The only privilege of the new 
king, was to have his vote reckoned for two: and if on 
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any occasions he should refuse to attend tlieir meetings, 
the business was nevertheless ^o be done as effectually and 
definitively without him. 

But in England, the revolution of the year 1689 was 
terminated in a manner totally different. Indeed, those 
prerogatives destructive of public liberty, which the late 
king had assumed, were retrenched from the crown ; and 
thus Ikr the two houses agreed: but as to proceeding to 
transfer to other hands any part of the authority of the 
crown, no proposal was even made about it. Those pre- 
Tc^tiYes which were taken from the crown, were anni- 
hilated and made to cease to exist in the state ; and all 
the executive authority that was thought necessary to be 
oootinued in the government, was, as before, left uudi- 
Tided in the crown*^ 

'This remarkable circuin8tance,of the power of the crown in Eng- 
luid being conitantly presertred uDdi?ided, whatever revolutions 
■ay have arisen, throws a farther light on the observation before 
■Mde, and about which I have reserved myself to this place to say 
a few words more, concerning the advantageous manner to public 
liberty in which revolutions have always been terminated in £ng. 
land. In other limited monarchies, the men who were at the head 
of the nation, finding it in their power, upon those occasions, to 
assome to themselves the exercise of the sovereign authority, con. 
stantlv did so, and as constantly left that authority in the same 
andenned extent as before ; just as we have seen that it always 
happened in the ancient commonwealths, and from tho very same 
reasons. But in England, each member in each bouse of parlia- 
ment, seeing, on the occasions we mention, that the executive 
ajDthority must, in the issue, liall somewhere undivided, and cou- 
tinoe so, and that neither personal adirantages of any kind, nor 
the power of an^ faction, but the law alone, could afterwards be a 
rwtrain^ npon its actions, seriously applied themselves to frame 
with care those laws on wnich their own liberty was afterwards to 
depend, and to limit that power which they saw they could nei. 
ther transfer to themselves and their party, nor render themselves 
independent of. 

It will not be improper to add here, as a farther proof of the 
indivisibility of the power of the crown, which has been above 
•aid to result from the peculiar frame or the English parliament, 
that no part of the executive authority of the kiug is vested in hid 
privy council, as we have seen it was in the senate of Swedeu: 
all centers in the sovereign*, the votes of the members are not 
even counted, if I am well informed : and in fact the constant style 
of the law, is the king in council, and not the king and couucil. 
A proviso is indeed sometimes added to some bills, that certain 
acts mentioned in them are to be transacted by the king in his 
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In the same manner was the whole authority of the 
crown transferred afterwards to the princess who suc- 
ceeded king William the third, and who had no other 
claim to it, but what was conferred on her by parliament 
And in the same manner again it was settled, a long tune 
beforehand, on the princes of Hanover who have since 
succeeded her.* 

Nay, there is one most extraordinaryfiu:t,andtD which I 
desire the reader to give his attention. NotwithstandiogiM 
the revolutions we mention, and though parliament has at 
every year since the beginning of this century, and though 
they have constantly enjoyed the most unlimited freedoB^ 
both as to the subjects and the manner of their ddibert- 
tions, and numberless proposals have in consequence hem 
made^ yet such has been the efficiency of eaidi houses io 
destroying, preventing, or qualifying, the views of the 
other, that the crown has not been obliged during tO 
that time to make use, even once, of its negative voiee; 
and the last bill, rejected by a king of England, has been 
that rejected by king William the third in the year 1^ 
for triennial parliaments.'* 

council : but this is only a precaution taken in the view that the 
most important affairs of a great nation may be tranaacted with 
proper solemnity, and to prevent, for instance, all objeotions that 
might, in process of time, be drawn from the uncertainty whether 
the kinfif had assented, or not, to certain particular transaetioai. 

s If the reader wanted a farther confirmation as to the peeali*- 
rity of the conduct of the English parliament, in preserving the 
authority of the crown undivided, though the latter lay, as itwsrt^ 
at their disposal, he need only compare the acts by which they 
settled it on the house of Hanover with that framea for theaae 
purpose by the Scotch parliament, a few years before the naiei* 
By this latter act the power of the crown in Scotland was to be 
dismembered, in much the same manner as we have seen it was ii 
Sweden.— ^ee Parliamentary Debates^ vol. iii. 

t^ He assented a few years afterwards to that bill, after sevaitl 
amendments had been made in it. 

The observation above made on the constant tenour of the pi*- 
ceedifigs of the English parliament, with relation to the crowi^ is 
rendered still more remarkable when we consider the events whi^ 
have of late years taken place in France; and when we see the 
late king to have at last taken a most serious alarm at the prs- 
ceeding^ of his parliament of Paris, Tan assembly which is fitf 
from having the same importance in tne kingdom of Frane^ e* 
the Engl'iBh parliament has in England) and to have in the esd 
mppliea to his army in order to dw^ei^e \\.. N»4 tbong^h the pre- 
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And this peculiar security of the executive authority of 
the crowu in England^ has not only freed the state from 
tliote disturbances to which other monarchies were un- 
avoidably exposed before the use of standing armies, and 
enabled it to produce all those advantageous effects to 
public liberty, which we have mentioned in the course of 
this work ; but this same security has also procured to 
Ekigland) considered as a free state, other advantages 
which would really have been totally unattaiuable in the 
other free states before mentioned, whatever degree of 
public virtue we might even suppose to have belonged to 
Ihoae who acted in them as the leaders of the people. 

The one is the extraordinary freedom which the people 
of England enjoy at the expence of the governing autho- 
rity. In the Koman commonwealth, for instance, we see 
tiie senate to have been vested with a number of powers 
totally destructive of the liberty of the citizens ; and the 
oontinuance of these powers was, no doubt, in a great 
meaiure owing to the treacherous remissness of those men 
in whom the people trusted for repressing them, or even 
to thor determined resolution not to abridge those prero- 
gatives. Yet, if we attentively consider the constant situ- 
ation of aifairsin that repubhc, we shall find, that tliough 
we might suppose these persons to have been ever so 
tnUy i&ached to the cause of the people, it would not 
really have been possible for them to procure to the pco- 

aent king of Framce has thought proper to re-establish that parlia- 
|Heat,« measore which was niffhly prudent in the beginnings of 
his reign, vet e?ery precaution has at the same time been taken to 
render it dumb for ever. 

To these obserFations on the security of the power of the 
crown, another of great importance is -to be adcfcd, which is 
alto foanded opon mcts, and which theory wonld equally justify : 
this is, that the cmwn cannot depend upon the security we men- 
tion any longer than it continnes to fultil its cn^agments with the 
parliament, and with the nation ; of this the misfortunes of Charles 
nie first, and the revolution of the year i6B9, are convincing' as 
well M awful proofs. And in general the imminent dangers and 
perplexities in which the kina^s of England have consiautly in- 
volved themselves whenever they have attempted to step bevond 
tibe limits of the law, manifestly shows that all that can he said of 
the greatness and security of their power is to he understood, not 
of the capricious power of the mau, but of the lawful authority of 
tho head of the state. 

Vt2 
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plc an entire security. The right enjoyed by the senate, 
of suddenly naming a dictator, with a power unrestrained 
ly any law, or of investing the consuls with an authority 
of much the same kind, and the power it assumed of mak- 
ing at times formidable examples of arbiti'ary justioe^were 
resources of which the republic could not, perhaps* with 
safety have been totally deprived 5 and though these were 
for the most part used to destroy the just liberty of tiw 
people, yet they were also very often the mean* of pre* 
serving the commonwealth. 

Upon the same principle we should possibly find that 
the ostracumf that arbitrary method of banishing citizeiu^ 
was a necessary resource in the republic of Ath^tt. A 
Venetian noble would perhaps also confess, tiiat how* 
ever terrible the state inquisition established in his repab^ 
lie may be, even to the nobles themselves, yet it would not 
be prudent entirely to abolish it And we do not knovr 
but a minister of state iu France, though we might sop* 
pose him ever so virtuous and moderate a man, would say 
the same with regard to the secret imprisonments^ the 
lettres de cachet, and other arbitrary deviations from the 
settled course of law, which often take place in tiiat king- 
dom, and in the other monarchies of Europe. No doubt, 
if he was the man we suppose, he would confess the expe- 
dients we mention that have in numberless instances been 
most horribly prostituted to gratify the wantouness and 
private revenge of ministers, or of those who had any in- 
terest with them ; but still perhaps he would continue tt 
give it as his opinion, that the crown, notwitlistanding its 
apparently immense strength, cannot avoid recurring at 
limes to expedient's of this kind ; much less could it path 
licly and absolutely renounce them. 

It is therefore a most advantageous circumstance in the 
En&flish government, that its security renders all such ex- 
pedients unnecessary ; and that the representatives of the 
people have not only been constantly willing to promote 
the public liberty, but that the general situation of affaiis 
lias also enabled them to carry their precautions so far af 
they have done. And indeed, when we consider what 
prerogatives the crown, in England, has sincerely re- 
nounced -y that in consequence of tlie independence coo- 
ferred on the judges, and of the method of trial by jury, it 
is deprived of all means of iii^ueucm^ tlie settled coune 
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of the law both in civil and criminal matters; that it has 
renounced all power of seizing theproperty of individuals, 
and even of restraining in any manner whatsoever, and for 
the shortest time, the liberty of their persons, we do not 
know what we ought most to admire, whether the public 
virtue of those who have deprived the supreme executive 
power of all those dangerous prerogatives, or the nature 
of that same power, which has enabled it to give them 
to without ruin to itself; whether the happy frame of the 
English government, which makes those in whom the 
people trust, continue so faithful in the discharge of their 
duty, or the solidity of that same government, which 
really can afford to leave to the people such an extensive 
degree of freedom. 

Again, the liberty of the press, that great advantage 
enjoyed by the English nation, does not exist in any of 
the other monarchies of Europe, however well established 
tbeir power may at first seem to be ; and it might even 
be demonstrated that it cannot exist in them. The most 
watchful eye, we see, is constantly kept in those monar- 
chies upon every kind of publication ; and a jealous at- 
tention is paid even to the loose and idle speeches of in- 
dividuab. Much unnecessary trouble, we may be apt at 
Ant to think, is taken upon this subject ; but yet, if we 
consider how uniform the conduct of all those govern- 
inents is, how constant and unremitted their cares are in 
those respects, we shall become convinced, without look- 
ing farther, that there must be some necessity for their 
precautions. 

In republican states, for reasons which are at bottom 
the same as in the before-mentioned governments, the 
people are also kept under the greatest restraints by those 
who are at the nead of the state. In the Roman com- 
monwealth, for instance^ the liberty of writing was curbed 
by the severest laws:^ with regard to the freedom of 
speech, things were but littie better, as we may conclude 

* The law of the twelve tables had established the puDishment 

of death against the author of a libel: nor was it by a trial b^ 

jat'y that they determined what was to be called a libel. Si guis 

carmen occentassity actitassit^ condidusit^ quod alteri Jlagitium 

Jaxity capital esto. 

U3 
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from apttrsJ bel»\ and niiny instuirei may «ren be(iri>- 
(luoed of tlipdr^sd witb which the private citiieiu, upon 
c^rUiii (KX'asiotis, commuo it's ted their politkal (pinions 19 
l)ie cmnulii, or to the senile. In the Venetian republif^ 
(be press is most stHetly matched: nay, to forbear lo speili 
in any manner nhatsoever, on the conduct of the govera- 
meiit, is llie fuiiilamental maxim wbicli they inmJcste 
on the minds of the people throughout tlieirdominiona.' 

With respect therefore to this jioiut, it may again be 
loukM upon m a must advantiigeons cirt^umstance in Iho 
Eiij^Vish ^vernmeDl, that those tv ho have been allk 
hrail of the people, have not only been constantly dispoied 
to pnii-arethclibcrt\uf the people, butalsothnt they hive 
fouiiii it possible forthem to do so ; and that the otsbility of 
the ;n>verument has admitted of that extensive tVeedom of 
speaking and writing which the people of England rnjo)'. 
A moat advantageous privilege, this ; wliich sBbrdingb) 
every man s means of laying his complaints befiue 
. the public, procures him almost a certainty of redrea 
aEiainst any act trf' oppresnon that he may have been 
exposed to', mid which leaving, moreover, to every subject 
H rl)jht to (jIvL- liis 0[iiiiiou on nil public matters, and by 

I* Of tliJB 1 liav* inyaeli ^er" a pi-oof aoiiifH-hal singnlir, 
u'hich I iiFg leave of tliv render 1» rrlale. Being, io the jeei 
ljUa, Bl Derijuiiio, the first (iiwn of llie Vendian stalp, oi \<m 
•.-mae into it rrom tl>e slete of Mi)nn, 1 lank a walk in the eienlng 
ill Iheni-iEhhuurliDadDflhelonn; and vmnting-lo knanlhrnime 

u.iuiilryiiiun to ask him inrormaiian. Finding liim to be auniiUc 
juuncr niBD, 1 emeriti into some farlber conversation villi him: 
nnduihehadliiinselfaEreat inclinatiou (o >ec Venice, he asked 
me, whcthnr I proposed lo ea there ! 

»l.iebfae iinniedinldy warned mewl _. 

ik of the prinee {'del principej an oppellalion asaunied hyihe 



nniedialdy warned me wh 
biiPDk oFlbe iirinee {'del principej an d 
Vi>iictian KOi'ernnicnl, in order, as I sdppo! 
|jooplc a grenli-r idea of tlifir union niHong lliemaclves. Ai I 
imutedtu lirnr liim lalk farther on the subject, t pretended <o he 
initircly igiiomiil in that reapectjand asked for what reason I mqit 

lieoplcin I Inly, who, when alron^ly affected by tiny thing-, rather 

wonla) niii' llio edRO oF his liuii'd, >vitti great rini^eis, alon^ hii 
llrek, meaning lliereby to express, ihal being atrnngleiC ur 
Ini'ing ciiie'd iliroat en>, nas the instant consequence of lakiag 
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thus inflaencing the sentiments of the natiooy to influence 
those of the legislature itself (which is sooner or later 
obliged to pay a deference to them), procures to him a 
sort of legislative authority of a much more efficacious and 
beoeficial nature than any formal right he might enjoy of 
voting by a mere yea or nay, upon general propositions 
suddenly offered to him, and which he could nave neither 
a share in framing, nor any opportunity of objecting to, 
and modifying. 

A privilege which, by raising in the people a con- 
tinual sense of their own security, and affording them un- 
doubted proofs that the governnjent, whatever may be its 
form, is ultimately destined to ensure the happiness of 
those who live under it, is both one of the greatest advan- 
tages of freedom, and its surest characteristic. The kind 
of security as to their persons and possessions, which 
subjects who are totally deprived of that privilege, enjoy 
at particular times, under other governments^ perhaps 
may entitle them to look upon themselves as the well 
administered property of masters who rightly understand 
their own interests ; but it is the right of canvassing 
without fear the conduct of those who are placed at their 
head, which constitutes a free nation.' 

In fine, what completes all those advantages which result 
from the security of the supf^ttie executive authority in 
Englaud, is the nature of the means by which this security 
is obtained : means which are totally different from those 
by whiph the same advantage is so incompletely procured, 
and so dearly paid for, in other monarchies -y and which 
have equally preserved the English from the two opposite 
calamities, of anarchy dignified with the name of liberty, 
and of total political slavery, dignified with the name of 
public tranquillity. 

It is from a happy general arrangement of things, that 
the power which governs in England, derives that advan- 
tageous solidity which procures to the people both so great 

1 If we consider the great advantages to public libertv which 
result from the institution of the trial by jury, and ii-om the 
liberty of the press, vne shall find England to be in reaiity a 
more democratical state than any other we are acquainted with. 
The judicial power, and the censorial power, are vested in the 
people. 
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a degree of security, and so extensive a degree of freedom. 
It is from the nation itself that it receives the force with 
whidi it governs the nation. Its support is harmony, and 
not violence; consent, and not terror ; and it continues to 
reign through the voluntary passions of those who are 
subject to it. 



CHAP. XVIII. 

HOW FAR THE EXAMPLES OF NATIONS THAT HATE LOST 
THEIR LIBERTY, ARE APPLICABLE TO ENGLAND. 



All governments having in themselves, say those who 
have written upon that subject, the principle ai their 
destruction (a principle inherent in those very causes to 
which they owed their prosperity) the advantages of the 
government of England cannot, according to these writers, 
exempt it from. that hidden fault which is secretly working 
its ruin ; and M. de Montesquieu, pronouncing at the 
same time, both concerning the effect and the causey 
says, that ''the constitution of England will lose its 
liberty — trill perish. Have not Rome, Lacedeemon, and 
Carthage, perished ? It will perish when the legisla* 
tive power shall have become more corrupt than the 
executive." 

Though I do by no means pretend that any human esta- 
blishment can escape the fate to which we see every thing 
in nature is subject,, nor am I so &r prejudiced by the 
sense I entertain of the great advantages of the English 
government, as to reckon among them that of eternity, I 
will however observe in general, that, as it differs by iti 
structure and resources from all those with which history 
makes us acquainted, so it cannot be said to be liable to 
the same dangers. To judge of the one from the other, is 
to judge by analogy, where no analogy is to be found; 
and my respect for the author 1 have quoted will not 
binder me from saying, that his opinion has not the 
same weight with me on this occasion, that it has on 
many others. 
Having neglected, as indeed «A\ fSN«\£,\Sk»^('. 'writers upon 
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politics have done, attentively to inquire into the real 
natu re of governments^iof power, and of liberty among man- 
kind, the principles he lays down are not always so clears or 
even so just, as we might have expected from a man of so 
great a genius. When he speaks of England, for instance, 
his observations are much too general ; and though he had 
frequent opportunities of conversing with men who had 
been personally concerned in the pubUc affairs of this 
country, and had been himself an eye-witness of the 
operations of the English government, yet when he 
attempts to describe it, he rather tells us what he con- 
jectured than what he saw* 

The examples he cites, and the causes of dissolution 
which he assigns, particularly confirm this observation. 
The government of Rome,<to speak of that which, having 
gradually, and as it were of itself, fallen to ruin, may 
ftfibrd matter for exact reasoning, had no relation to that 
df England. The Roman people were not, in the latter 
iges of the commonwealth, a people of citizens, "but of 
conquerors. Rome was not a state, but the faMd of a 
itate* By the immensity of its conquests, it came In time 
bo be in a manner only an accessory part of its own 
empire. Its power became so great, that after having 
conferred it, it was at length no longer able to resume it : 
ind from that moment it became itself subject to it, from 
:he same reason that the provinces themselves were so. 

The fall of Rome, therefore, was an event peculiar to 
its situation ; and the change of manners which acce- 
lerated this fall, had also an effect which it could not have 
bad but in that same situation. Men who had drawn to 
liemselves all the riches in the world, could no longer 
x>utent themselves with the supper of Fabricius, and the 
:ottage of Cincinnatus. The people, who were masters of 
ill tlie corn of Sicily and Africa, were no longer obliged 
o plunder their neighbours for theirs. All possible 
'Demies, besides, being exterminated, Rome, whose power 
vas military, became to be no longer an army ; and that 
vas the aera of her corruption : if, indeed, we ought to 
^ve that name to what was the inevitable consequence of 
be nature of thing& 

Xu a word, Rome was destined to lose her liberty when 
he lost her empire 3 and she was destined to lose her em- 
tire^ whenever she should begin to enjoy it 
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But England forms a society founded upon prindplei 
absolutely different. All liberty, and power, are not aoca- 
mulatedy as it were, in one point, so as to leave, every 
where else^ only slavery and misery, consequently only 
seeds of division, and secret animosity. From the one end d 
the island to the other the same laws take place, and tht 
same interests prevail : the whole nation, besides, equally 
concurs in the formation of the government: no partf 
therefore^ has cause to fear that the other parts will sud* 
denly supply the necessary forces to destroy its liberty } 
and the whole have, of course, no occasion for those fero- 
cious kinds of virtue which are indispensably necessary ta 
those who, from the situation in which they have brought 
themselves^ are continually exposed to such dangers^ and 
after having invaded every thing, must abstain from every 
thing. 

The situation of the people of England, therefore^ esseih 
tially differs from that of the people of Rome. The form 
of the English government does not differ les^from that of 
the Roman republic; and the great advantages it has 
iover the latter for preserving the liberty of the peopk 
from ruin, have been described at length ia the course of 
this work. ^ 

Thus, for instance, the total ruin of the Roman republic 
was principally brought about by the exorbitant power 
to which several of its citizens were successively enabled 
to rise. In the latter age of the commonwealth, those 
citizens went so far as to divide among themselves tht 
dominions of the republic, in much the same manner ai 
they might have done lands of their own. And to them, 
others in a shoit time succeeded, who not only did the 
same, but who even proceeded to that degree of tyranniial 
insolence, as to make cessions to each other, by expreii 
and formal compacts, of the Kves of thousands of their 
fellow-citizens. But the great and constant authority and 
weight of the crown, in England, prevent, in their very 
be^nning, as we have seen, all misfortunes of this kind; 
and the r^er may recollect what has been said before on 
that subject 

At last the ruin of the republic, as every body knowi^ 
was completed. One of those powerful citizens we men- 
tioned, in process of time found means to extenninate all 
bis competitors : he iBumedi&tely aasuoied to himself tiif 
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power of the state ^ and established for eirer after 
itrary monarchy. But such a sudden and violent 
shmeiit of a monarchical power, with ail the fatal 
[uences that would result from «uch an event, are 
ties which cannot take place in England: that 
and of power, we see, is already in being ; it is 
lined by fixed laws, and established upon regular 
ell-known foundations. 

is there any great danger that that power may, by 
;ans of those legal prerogatives it already possesses, 
ily assume others, and at last openly make itself 
te. The important privilege of granting to the 

its necessary supplies, we have before observed, 
ed in the nation : and how extensive soever the pre- 
ires of a king of England may be, it constantly lies 
power of his people either to grant, or deny him, 
»ns of exercising them. 

) right possessed by the people of England, consti- 
he great difference between them, and all the other 
s that live under monarchical governments. It like- 
ives them a great advantage over such as are formed 
epublican states, and confers on them a means of 
icing the conduct of the government, not only more 
lal, but also (which is more in point to the subject 
s chapter) incomparably more lasting and secure, 
hose reserved to the people in the states we mention* 
liose states, the political rights which usually fall to the 
of the people, are those of voting in general assent- 
either when laws are to be enacted, or magistrates to 
:ted. But as the advantages arising from these general 
of giving votes, never are very clearly ascertained by 
ople, so neither are the consequences attending parti- 
brms or modes of giving these votes, generaBy and 
etely understood by them. They, in consequence, 
entertain any strong and constant preference for one 
d rather than another ; and it hence always proves 
o easy a thing in republican states, either by insidi- 
*oposals made at particular times to the people, or 
li-contrived precedents, or other means, first to reduce 
political privileges to mere ceremonies and forms, 
t last, entirely to abolish them. 
8, in the Roman republic, the \xio^fe ^qViNs^ '^'^^ 
itly in use for about one YiuMted «LtA. ^^^ ^^^.^'^i 
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of dividing the citizens into centurue when they g^ve their 
votes, reduced the right of the greater part of thenii 
during that time, to tittle more than a shadow. After the 
mode of dividing them by tribes had been introduced by 
the tribunes, the bulk of the citizens indeed were no^ 
when it was used, under so great a disadvantage as before j 
but yet the great privileges exercised by the magistrates 
in all the public assemblies, the power they assumed of 
moving the citizens out of one tribe into another, and a 
number of other circumstances, continued to render the 
rights of the citizens more and more ineffectual j and in M 
we do not find that when those rights were at last 
entirely taken from them, they expressed any great degree 
of discontent 

In Sweden (the former government of which partook 
much of the republican form) the right allotted to tiie 
people in the government, was that of sending deputies 
to tne general states of the kingdom, who were to give 
their votes on the resolutions that were to be taken in that 
assembly. But the privilege of the people of sending such 
.deputies was, in the first place, sreatly diminished by 
several essential disadvantages under which these depu- 
ties were placed with respect to the body, or order, of the 
nobles. The same privilege of the people 'was faiither 
lessened by depriving their deputies of the light of freely 
laying their different proposals before the states, for their 
assent or dissent^ and attributing the exclusive right of 
framing such proposals, to a private assembly which was 
called the secret committee. Again, the right aUowed to 
the order of the nobles, of having a number of members in 
this secret committee double to that of all the other orders 
taken together, rendered the rights of the people still 
more ineffectual. At the last revolution those rights we 
mention, have been in a manner taken from the people} 
and they do not seem to have made any great efforts to 
preserve them.' 

^ 1 might have prodaced examples without number, of repub- 
lican states in which the people have been brought, at one time 
or other, to submit to the loss of their political privileg^es. in the 
Venetian repablic, for instance, the right, now exclusively vested 
in a certain number of families, of enactin&f laws, and electing the 
doge and other magistrates, was originaUy vested io the wnole 
people. 
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But the situation of affairs in England is totally diC- 
fereut from that which we have just described. The poH- 
tical rights of the people are inseparably connected with 
the right of property — ^with a right which it is as difficult 
to invalidate by artifice, as it is dangerous to attack by 
force, and which we see that the most arbitrary kings, in 
the full career of their power, never have offered to violate 
without the greatest precautions. A king of England. 
who would enslave his people, must begin with doing, for 
his first act, what all other kings reserve for the last ; and 
he cannot attempt to deprive his subjects of their political 
ifmvileges, without d^laring war against the whole na- 
tion at the same time, and attacking every individual at 
once in his most permanent and best understood interest 

And that means possessed by the people of England, of 
influencing the conduct of the government, is not only in 
a manner secure against any danger of being taken from 
thcfm : it is moreover attended with another advantage of 
the greatest importance ^ which is that of conferring na- 
turally, and as it were necessarily, on those to whom they 
tmst the care of their interests, the great privilege we 
have before described, of debating among themselves 
whatever questions they think conducive to tlie good of 
their constituents, and of framing whatever bills they 
think proper, and in what terms they chuse. An essential 
privilege this, which gives them a most effectual means of 
providing for the safety of all the other rights of the 
people, and enables them to check in their beginning all 
attempts of practices that might be dangerous to public 
liberty, and even to procure those to be abolished that 
have already in any manner whatsoever been established. 

How long soever the people may have remained in a 
state of supineness as to their most valuable interests, 
whatever may have been the neglect and even the errors 
of their representatives, the instant the latter come either 
to see their errors, or to have a sense of their duty, they 
•begin, by means of the privilege we mention, effectually 
to repair tlie losses of public liberty ; they inform both 
themselves and the body of the people with respect to the 
main and essential objects of their interests ; they take the 
necessary precautions for preventing those abuses of which 
they complain from being continued, and others of the 
naXae kind from being established j and the governing 
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power (whatever dangerouH advantages it may at Gnt 
Hight appear to possess) is thus conntantly, either confined, 
or brought bnck to its ancient I i ■nits.'' 

And r shall take this opportunity to make the reader 
observe, in grnentl, how the differeut parts of the Etigllih 
goveniment mutually assist and support each other. It ia 
been use tlie whole executive authority in the state is vested 
in the crown, that the people may n>ithout danger commrt 
the care of their iiberty to represebtatives : it is because 
they share in the government only through these rrpre- 
!«nratlves, that they are enabled to possess the great 
advantage of framing and proposlug new laws : but for 
this purpose, it is again absolutely necessary that the crovn, 
that ia to say, a veto of extraordinary power, ^boilld exiit 
in the state. 

It is, on the other hand, because the balance at the 
• people is placed in the right of granting to the crowa its 
necessary supplies, that the latter may, without danger, be 
entrusted with the great authority we mention ; and that 
the right, for instuice, which is vested in it of judging of 
the proper time for calling and dissolving parliaments (a 
riglit absolutely necessary to its preservation) may cxiaL 
without producing, ipsofaelo, the ruin of public liberty. 
The finest government upon eartli, or rather that nhi<;h 
has hitherto been founded upon principles the moat con- 
sonant with human nature, was in danger of total destruc- 
tion, when Bartholomew Columbus was on bis panage to 
England, to teach Henry the seventh the way to Mexico 
andPeru.'^. 

As a conclusion of this snbject (which might open a fleld 
for speculations ^vithout end) I shall take notice of an 
advantage peculiar to the English govemmenl, and which, 
more than any other we could mention, must contribute to 
its duration. All the political passions of inaukiud, if we 

'' Thf reader msv reoicniber (hut omoDg; ihe acti of irhicl Ibe 
parliament oblaineit the abolition in the beginniDgof the reigoof 
EdnardVl. that act nai campHacd ithicb had enacted, that the 
pmclaoiationa of the crann should hsie the force of law. The 
purlismeat who had pBeaed Ihat act, aeemed lo hare dene al 
thaliiuie what the Daniih tiation dida uentur; afrerwarda. 

c AiatTairaareiitiintedin England, Ibe diuolution nfa parlis- 
Dient on the partnf ihe crown, la no more than an appeal either 
to Ibe prople thtauelm, m to aaot\i«i ^axKUoQU. 
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attend tQ it, i^re satisfied and proFided for in the English 
gpvernment : %nd whether we looH &^ ^c monarchical, 
qr the aristocratical, or the democratical part of it, we find 
all thote pow.^ra ajready settkd in it in a reguls|j manuery 
which have an unayoicfable tendency to arise, at one time 
or other, in all human societies. 

If we co«|k) f(w an infant suppose that the Englbh form 
of govemm^il; iostead.of having been the effect of a lucky 
concurrence of fortunate circun^^iances, had been esta- 
blbbed from a settJed plan by a inifui who had discovered, 
beforehand and by reasonings all those advanta^ result- 
ing from it which we now penpeive from expcinence, and 
had undertaken to point tl^m out tp other men capable 
of judging of what he said tfx tii^m,. tii^e following is, 
no doubts the manner in which he woiild haye.spolcen to 
them. ■- 

N 

** Npthii^ is mor^ chiiperical^** be would have said,*' than 
1^ state of either total equali^« or to^ai liberty amongst 
mankind. In all societies of men, sot^- povk^ will neces- 
mrilv acise. Thjs power» after gradually. l;>epbming con- 
i^fffii to. a smaller pui^bi^r of persons, will, X^y a like, 
qeccMiCy^ at last 1^1; into the ha4if)s of a single leader ; 
i|nd twi^. two effi^ts (.of whicU you may see. constant 
^ampUt yi. ^istory). flowing froin, tlie ambition of one 
Iff^ of maokinc), and from, the various affe^ipns and 
poiisions of tb^-otl^ri are absolutely unavoidable^ 

^ 1^ na, therefore^ adn^i^ t)us evil at oncci^ since it is 
i|q|KMttb|^ to avoid it. L^t ui^ qt ouiselvesb establish a 
chief among ua, since we must, sopa.e tique or other, submit 
lo one : wejib^ by this means effectiMjfy (irevent tlie con - 
0ictB thai; woi44 ajria^ among the competitojcs for that 
station. But V^t ui^ above ^11, estaJblisy^ him. si,9S^ » ^^^^f 
after succ^ivi^ r^ing hima^on t^e cuiii^ of bis rivi^ls, 
he should BffjaJAv establish himself^ whether we will or 
qot, and through a train of the most disadvantageous 
events. 

** Let vs even give him every Qving we <^ possibly 
give without ends^iigering our security. Let us call him 
our sovereign ; let us make him consider the state as being 
his own patrimony ; let us grant him, in short, auch per- 
flonaJ privileges as none of us can ever hope to rival liioi 
in» and we shall find that what we were at first inclined 
to consider as a great evil, will be in reality a source of 
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advanlages to the community. We sliall be tlie better 
able to set bounds to tbat power which we shalJ have thui 
ascertained and fixed in oae. place. We shall have the 
more interested the man whom we shall have put In po>- 
sesstou of BO lu any advantages, in the tkithful dischargcof 
his duty. And we shall have thus procured for each of lu, 
a powerful protector at home, and for the whole com- 
munity, a defender against foreign eDemies superior la all 
jiossible temptation of betrayiug his country. 

" You niay also have observedi" be would continnf; 
" that in all states, there naturally arises around the 
person or persons who are invented with the putdic 
power, a doss of men, who, without having' anjr actual 
share in that power, yet porlake of its lustre ; whq» pre- 
tending to be distinguished from the rest of thecoBicpu- 
nity, do, from that very circumstance, become distinguished 
from them ; and this dbtinctiou, though only matter of opi- 
nion, andat first thus surreptitiously obtaiDed, yet become* 
at last the source of very grievous effects. 

" Let us therefore regulate dtis evil which we cannot 
entyrty prevent. Let ua establish thisi class of men, who 
would olhcfivise grow up ainoug us without our know- 
ledge, and gradually acquire the most peroicious privi- 
leges; let us grant them distinctions that are visible and' 
clearly ascertained : their nature will, by this means, be 
the better understood, and they will of course be mudi 
less likely to become dungeroua. By tliis means also, we 
shall preclude all other persons from tbehopea of usurping 
them- As to pretend to distinctions can thencelbrwanl be 
no longer a title to obtain tliem, every one who shall uot 
be espresaly included in their uiiraber, must continue to 
con^ himself one of the people; and just as we said 
before, let ua chuse ourselves one master that we may not 
have fifty, so let us again say on this occasion, let us esta- 
blish three hundred lords, that we may not have ten thou- 
sand nobles. 

" Besides, our pride will belter reconcile itself to a snpe- 
riority which it will no longer think of disputing. Nay, 
as they will themselves see us to be beforehand in acknow- 
ledging it, they will think themselves under no ueeessity 
of being insolent to furnish us a proof of iL Secure as to' 
their privileges, all violent measures on their part for 
tiiaitttaiaiag, and at last pti\iav^ exVea&vK^UiHn, will be' 
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preyeoted : they will never combine together with any 
decree of veheniKencey but when they really haye cause to 
think theniselires in danger ;. and by having made them 
indisputably great men, we shall have a chance of often 
■eeine them t^ave like modest and virtuoas citizens. 

** fii fine^ by being united in a regular assembly, they 
will form an intermemate body in the states that is to say, 
a very useful part of the govemiqent. 

^ It is also necessary," our lawgiver would &rther add, 
** that wcy the people, should liave an influence upon the 
government : it is necessary for pur own security ; it is no 
MS8 necessary for the security of the government itself. But 
experitnoemust have taught you, at the same time, that a 
great body of men canngit act, without being, though th^ 
are hot aware of it^ the instmmenb of the designs of a small 
number of persons; and that the power of the people is 
neyer any tiring but the power of a few leaders, who 
rthdugh it may be impossible to teU when, or how) have 
KHind means to secure to themselves the direction of its 
exercise. 

f* Let us, therefore, be also beforehand with this other 
inconvenience. Let us eflfect openly what would, other- 
wise^ take place in secret. Let us intrust our power, before 
it be taken from us by address. Those whom we shall 
have expressly made the depositaries of it, being freed 
from any anxious care about supporting themselves, will 
have no object but to render it useful. They will stand in 
awe of tis the more, because they will know that they have 
not imposed upon us ; and instead of a small number of 
leaders, who would imagine they derive their whole 
importance from their own dexterity, we shall have 
express and acknowledged representatives, who will be 
accountable to us for the evils of the state. 

^ But above all, by forming our government of a small 
number of persons, we shall prevent any disorder that may 
take place m it, f^m ever becoming dangerously exten- 
sive. Nay more, we shall render it capable of inestimable 
combinations and resources, which would be utterly im- 
possible in that government of all, which never can be 
any thing but uproar and confusion. 

** In short, by expressly divesting ourselves of a power 
of which we should, at best, have only an apparent enjoy- 
ment, we shall be entitlied to make conditions for our- 

X3 
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selves : we will insist that our liberty be augmented ; we 
willy above all, reserve to ourselves the right of watching 
and censuring that administration which will have been 
established only by our own consent. We shall the better 
see its defects, because we shall be only spectators of it; 
we shall correct them the better, because we shall be inde- 
pendent of if ** 

The English constitution being founded upon such prin- 
ciples as those we have just described, no true comparison 
can be made between it and the governments of any 
other states ; and since it evidently insures not only the 
liberty, but the general satisfaction in all respects of those 
who are subject to it, in a much greater degree than any 
other government ever did ; this consideration alone affords 
sufficient ground to conclude^ without looking ^litiier, that 
it is also much more likely to be preserved from ruin. 

And indeed we may observe the remarkable manner in 
which it has been maintained in the midst of such general 
commotions as seemed unavoidably to prepare its destmc- 
tion. It rose again, we see, after the wars between Henry 
the third and his barons; after the usurpation of Henry tiie 
fourth 'y and after the long and bloody contentions between 
the houses of York and Lancaster. Nay, though totally de- 
stroyed in appearance after the fall of Charles the first, 
and though the greatest efforts had been made to esta- 
blish another form of government in its stead, yet, no 
sooner was Charles the second called over, than the consti- 
tution was re-established upon all its ancient fbundations. 

However, as what has uot.happened atone time, may 
happen at aiiother, futures revolutions (events which no form 
of government can totally prevent) may perhs^ead in a dif- 
ferent manner from that in which past ones have been termi- 
nated. New combinations niay possibly take place among 
the then ruling powers of the state, of such a nature as to 
prevent the constitution, when peace shall be restored to 

<^ He might have added, ** As we will not seek to couateract 
nature, but rather to follow it, we shall be able to procure oor- 
selves H mild leg^islation. Let ns not be withoat cause afraid of 
the power of one man : wc shall hare no need either of a Tarpeian 
rock, or of a council of ten. Harioff expressly allowed to the 
people a liberty to inquire into the condact of government, and to 
eaduavour to correct it, we shall need neither state-prisons nor 
gecret inforiuers.V 
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.tion, from settling again upon its ancient and ffenuine 
atioDs ; and it would certainly be a very bold asser- 

decide, that both the outward form, and the true 
of the English government, would again be pre- 

1 from destruction, if the same dangers to which 
have in former times been exposed, should again 
m to take place. 

y, such fatal changes as those we mention, may be 
Juced even in quiet times, or, at least, by means in 
irance peaceable and constitutional. Advantages, for 
3ce, may be taken by particular fkctions^ either of 
!eble temper, or of the misconduct, of some future 
Temporary prepossessions of the people may be 
) use of, to make them concur in doing what will 
e afterwards the ruin of their own liberty. Plans of 
rent improvement in the constitution, forwarded by 
who shall proceed without a due knowledge of Uie 
principles and foundations of government, may pro- 
effects quite contrary to those which were intended, 
in reality prepare its ruin.*' The crown, on the other 
, may, by the acquisition of foreign dominions, acquire 
il independency on the people : and if, without entering 
my farther particulars on this subject, I were required 

nstead of looking for the principles of polittcs in tbeir true 
C8, that ift to say, in the nature of the affections of mankind, 
f those secret ties by which they are united together in a state 
Mety,nien baire treated that science in the same manneras they 
latural philosophy in the time of Aristotle, continually re- 
ng to occult causes and principles, from which no useful 
qucnce could he drawn. Thus, in order to ground parti 
assertions, they have ranch used the word constitution, in a 
nal sense, the constitution loves, the constitution forbids^ 
he like. At other times, they have bad recourse to luxury, 
der to explain certain events ; and at others, to a still more 
t cause, which they have called corruption: and abundance 
nparisons, drawn from the human body, have been also used 
e same purposes. Nor is it only the obscurity of the writings 
liticians, and the impossibilty of applying their speculative 
ines to practical oses, that proves that some peculiar and 
mmou difficulties attend the investigation of political truths j 
he singular perplexity which men in general, even the ablest, 
ir under when they attempt to discuss abstract questions in 
ics, also justifies this observation, and proves that the true 
)rinciples of this science, whatever they are^ lie deep in both 
uman heart and understanding. 
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to point out the principal events which would, if they 
were ever to happen, prove immediately the ruin of the 
English ffovemmentr— 1 would answer, the English govenb 
ment will be no more, either when the crown shall become 
independei^t on the nation for its supplies, or when the. 
representatives of the people shall begm to sh^Mre in the 
executive authority/ 
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CHAP. XIX. 

A FEW THOCOHTt ON THE ATTEMPTS THAT If AT AT 
PARTICULAR TIMES RE MADE TO ARRIDGB THE POSTER 
OF THE .^ROWll, AND ON SOME OF THE DAN^RS BY 
WHICH SyCH ATTEMPTS MAY BE ATTENDED. 



The power of the crown im supported by deeper roots 
than the generality of people are aware o^ as Las boei( 
observed in a former chapter j and there $8 little fear th^t 
the taking away any capital branch of its prerogativef 
inay be eftected, in xiommon peaceable times, by the mere 
theoretical speculations of politicians. However, it is not 
equally impracticable^ that some event of the kind we 
qiention, may be brought about by advantage being taken, 
in the first place, of t^ minority, or even tl^ inexmriettce 
of the person invested with the kingly authority. Of 
thii^ a remarkfible instance happened under the neign of 
king George the firsts whHe that bill, by which "the num- 
ber of peers was in future to \>e limited to a certain nupi- 
ber, was in agitation in the house of commom^ to wham i( 
had been sent from that of the lords, where itlwd been 
passed.^ So unaequainted was the king at that time with 
his own interest^ and wilh the constitution of that eovem* 
ment over whidi he was come to preside that nftving 
been persuaded by thf^t party who wished for success to 

f And if, at any time, any dangerous changes were to take plaee 
in the English constitution, the pernieious tendency of which the 
people were not ahle at first to discoTer| restrictions ou the liberty 
of the press, and on the power of juries, will give them the first 
iaformation. 

* Mention is made of this blVl \a i^a^e ais of this work. 
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he billy that the objection made against it by the house of 
'ommons, was only owing to an opinion they entertained 
»f the bill being disagreeable to him, that he was prevailed 
I poo to send a message to them, to let them know that 
inch an opinion was ill-grounded, and that should the 
)ill pass in their house, it would meet with his assent.** 
[Considering the prodigious importance of the conse- 
[juences of such a bill, the fact is certainly very re- 
uarkable. 

With those persona] disadvantages under which the so* 
jrereign may lie for defending his authority, other im- 
portant circumstances may concur, such as popular dis- 
Dontenis of long continuance in regard to certain particu- 
lar abuses of influence or authority. The generality of 
the public, bent, at that time, both upon remedying the 
iibuses that are complained oi^ and preventing the like 
Trom taking place in future^ will perhaps wish to see that 
branch of the prerogative which gave rise to them, taken 
from the crown : a general disposition to applaud such a 
meuure, if effected, will be manifested on all quarters ; 
and at the same time people may not be aware that the 
only material consequence of depriving the crown of that 
brandi of power which caused weir complaints, will per- 
hapn be tbe having transposed that branch of power from 
its former seat to another, and having trusted it to new 
handsy -i^hich will be still more likdy to abuse i1^ than 
tiioae in- which it was formerly lodged. 

In general, it may be laid down as a maxim, that 
power, under any form of government, must exist and be 
tnuted somewhere. If the constitution does not admit of 
a king^ the governing authority is lodeed in the hands of 
magiatratet. If the government, at the same time it is a 
lim&ed one, bears a monarchical form, those shares of 
power that are* retrenched from tlie king's prerogative, 
most Kkelv continue to subsist, and are vested in a senate 
or assembly of great men, under some other name of the 
like kind. 

Thus ID the kingdom of Sweden, which, having been a 
Hmited monarchy, may supply examples very applicable 
to llie government of this country, we find that the power 

k Sc« the eoUection of ParUamentarff De6ate$) &a . i 4<^ ^^^ 
her exactly what vol ume. 
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ofcoovoking the geoeral stales^ or parliam^t, qf that; 
kiogdomit hiul beeu taken from the crown j but we at the 
■ame time find» that the Swedish, senators had inveBiteil 
themselves with that esseDtial branch of powqr wbidi 
the crown had lost. 1 mean here tp speak of the governs 
ment of Sweden* as it stood befone thq hist.revolutiou. 

The power of the Swedish, king, to coufer offices, and 
eniploymentSy had. been a]so.v;ei:y omcU abridged. But 
what was wautiug to the power of the king, tpe w^fiaki 
enjoyed: it had the nonunation of three persons! ft>r every 
vacant office, out of whom the king was to elegit one. 

The king of Sweden bad. but a limited power* in regard 
to pardoning ofifenders^ but UiQ seqaite likaif ise poamed 
what wa0 wautiug tp that branch. of his. prerogative;, and 
it app(H|ite4 two persons, without the qonaeu.t of whom 
the king could not remit the puujshipeutt of any i^flTeuce. 

The king of England has an exclusive power ii| Rgard 
to foreign affairs, war, peace, tj^eatiea; in.alj thatre&tea 
to mililaii^y affainsy he has the disoosal oifthe exiKtiuganaiy, 
of the fl^t, iScc^ The. king; of Sii^eq^ had no such extensiM 
powers; but they oeyerthelesa eiusted.^ every thing re* 
liajUug to the above-mentionea objects ^vas transacted is 
tb» aummfAy of the senate; th^e majority decided; the 
king was obliged to subqait to it) and his only; privilege 
<;oi0u^tedi in his vot^ beinig accounted two.^ 

If lye pwTSMe farther pui: iuquiry on tbe siiljed, we 
shall find that the king of Sweden, could not raisf whom 

^ The Swedish senate was. io. latec times con^posedi of sixtses 
members. In regard to affairs of smaller moment, they^rocd 
themselves i^.to twd divisions : in either of these, when tbey did 
sit, the presence of seren members was required for the eifeetual 
transactins^of' business;, in aftiirsx^f importanoe, the assesdUy 
was formed of the^hole -senate ; ■ and the presence^ of tent membert 
was required to give fqrqe tot tke resolutioqs. WlieB the kiag 
^ould not, or would not,^ take bis s^at, 'th.e senate proceeded ne- 
vertheless, and the majority continned' to be equally decisive. 

As the royal seal was neceuary for putting in. execution the re- 
solutions of the senate, kin§[ Adolphus Frederic, fether to the pro- 
sent king, tried, bv refusing to lend . the same, to procure that 
power which he had not by his siiffi-age, and to stop the proceedr 
ings of the senate. Gre^t debates^ in consequence of that preten- 
sion, arose^ and continned for a while ; but, at last, in tne year 
1756, the kiujg^ was over-ruled by the senate, which ordered a seal 
$9 he made^ that was named *' \Ma l^iag^'s seal.** which they affixed 
to their official resolutions, wYieu iVik« Vxim mvA^^xoV^^i^Wows- 
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leased to the office of senator, as the king^ of England 
in regard to the office of member of the privy coancil ; 
iie Swedish states, in the assembly of whom thie no- 
T enjoyed most capital advantages, possessed a sharfe 
e power we mention, in coqjanction with the king; 
in ciases of vacancies in the senate^ they elected three 
>ns, oat of whom the king was to return one. 
le king of England may, at all times, deprive his Iftii- 
rs of their employments. The king of Sweden could 
we no man from his office ; but the states enjoyed the 
er that had been denied to the king; and they might 
ive of their places both the senators, and those per- 
in general who had a share in the administration, 
le king of England has the power of dissolving, or 
ing assembled as long as he pleases, his parliament, 
king of Sweden had not that power; but the states 
it^ of themselves, prolong their duration as they 
ght proper. 

lose persons who think that the prerogatives of a king 
ot be too much abridged, and thkt power loses all its 
ence on tiie dispositions and views of those wha pos- 
it, according to the kind of name used to express 
I offices by which it is conferred, may be satisfied, no 
»t, to behold those branches of power that were taiken 
a king, distributed to several bodies, and shared in 
le represenhitives of the peopte. But those who think 
power, when parcelled and diffbsed, is never so well 
>ssed and reflated, as when it is confined to a sole 
isible seat, that keeps the nation united and awake; 
know, that names by no means altering the Intrinsic 
re of things, the representatives of the people, as soon 
ey are vested with independent authority, become 
^Kto its masters: those persons, I say, will not think 
very wise regulation in the former constitution of 
den, to have deprived the king of ^rerc^tives for- 
y attached to his office, in order to vest the same either 
senate^ or in the depirties of the people, and thus to 
trusted with a share in the exercise of the public 
er, those very men whose constitutional office was to 
li and restrain it. 

is to the indivisibility of the ^verning authority ia 
9nd, that the community ot \ii\i&t«BX. NqViv^ Ns^k^s^ 
among aU orders of meni aa^ coviaftio^xsdiVi ^Oa^ ^"^ 
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perior liberty the people enjoy» are owing. This observa- 
tion has been insisted upon at length in the course of this 
work. The shortest reflection on the frame of the human 
hearty suffices to convince us of its truth, and at the same 
time to manifest the danger that would result from mak- 
ing any clianges in the form of the existing government, 
by which this general community of inter^ might be 
k»sened, unless we are at the same time also inclined to 
believe, that partial nature forms men in this island of 
quite other stuff than the selfish and ambitious one of 
which she ever made them in other countries.** 

** Such reffuIatiooR as may capitally affect, through their cob- 
tfeqnences, the equipoise of a government, may be brongbtabMti 
even though the promoters themselves of those regulations are not 
aware of their tendency. At the time the bill was pa^ed in the 
last century, bj which it was enacted that the crown siiouldgiTe 
up its prerogative of dissolving the parliament then sitting* the 
generality of people had no thoufl^nt of the calamitous come- 
quences that were to follow : very far from it. The king bimsdf 
certainly felt no great apprehension on that account: and the 
commons themselves, it is evident, had but venr fuint notioM sf 
the capital changes which the bill would speedily effect in their 
political situation. 

When the crown of Sweden was, in the first instance, stripped 
cfall the different prerogatives we have mentioned, it does not 
appear that those measures were effected bv sudden, open provi- 
sions for that purpose : it is very probable tbey had been prepared 
by indirect regumtions formerly made, the whole tenoency of 
which scarcely any hody peihaps could foresee at the time thc^ 
were framed. 

When the bill was in agitation, by which the house of peersusi 
in future to be limited to a certain number that was not to be ex- 
ceeded, the great coustrtntional conseouences of the bill were 
scarcely attended to by anv body. Tne king himself certainly 
saw uo harm in it, since, as hath been above mentioned, lie seal a 
message to promote the passing of it: a measure wbipu 1 cannot 




ful in the bouse oT commoDs: nor did they acquire any f^ory b] 
finally rejecting it. And judge Blockstone, as 1 find in bis Com- 
mentariesy does nut seem to have thought much of the bill and its 
being- rejected, as he only observes, that the commons *' wished to 
keep the door of the house of lords as open as possible '** ^et, no 
bill of greater constitutional importance was eVer agitated in par- 
liament ; since the consequences of its being passed, would aJmost 
surely have been the conferring on the bouse of lords the right of 
electing their own members: though it would be useless to point 
out here by what series of intermediate steps the measure would 



t past experience does not by any meant allow us ta 
tain so pleasing an opinion. The perusal of tbf 
y of this country will shew us that the care of ita 
ators for the wel&re of the subjectt always kept ptce 

the e:(igeDcies of their own situation* ^Vlleny 
gh the minority or weak temper of the reigning; 
e, or other circumstances^ the dread of a common 
V ceased. to operate^ the public cause was imme- 
y deserted in a greater or less degree,, and pursuit 
private infl,nence aud.lucratire offices toolcthe place 
triotism. When« under the reign of Charles the 
tJie authority of the crown was for a while utterly 
iilated» those very men^ who, till then, had talked of 
Dg but fnagnor ckarta and liberty^ instantly endea- 
d openly to trample both under foot 
ice the time we mention, the former constitution of 
pvernment having been restored, the great outlines of 
c liberty have indeed been warmly and seriously de- 
d: but if any partial unjust laws or regulations have 

made, especially since the revohttion of the year 
; if any abuses injurious to particular classes ofindi- 
Is have been suffered to . continue, (facts into the 
of which I do not propose to examine here,) it will 
nly be found upon inquiry^ that those laws and those 
8 were such as that from them the members of the 
ature weJl knew that neither tliey^ nor their friends, 
1 ever be likely to sufier. 
hrough .tlie unforeseen operation of some new regu- 

made to restrain the royal prerogotive, or through 
sudden public revolution, any particular bodies or 
s of. individuals were ever to acquire a personal in- 
dent share in the exercise of the governing autho- 
we should behold the public virtue and patriotism of 
gislators and great men immediately cease with its 

and aristocracy, as it wm^ watchful of the oppor- 

een brought about. Whether there existed any actual pro. 
the kind, among the fint framers of the bill, docs not ap. 
but a certain number of members of the house we mention^ 
have thought of it soon enough, if the bill in question had ' 
laeted into a law ; and they would certainly have met with . 
I, had they but been contented to waVl^ vniVaA. ^•^'^ \9^«.\si^ 
Other eqoallv imporlant cbacgea iu l\ve Aonoi ^1 ^h«x^- 
tuJd have fallowed. 

Y 
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tunity, burst, out at once, and spread itself over the 
ki^dom. 

The men who are now the ministers, then the partners 
of the crown» would instantly set themselves above the 
reach of the law, and soon after insure the same privilege 
to their several supporters or dependants. 

Power being become the only kind of security of which 
men would now shew themselves ambitious, the habeas 
corpus act, and in general all those laws which subjects of 
every rank mention with love, and to which they look up 
for protection and safety, would be spoken of with con< 
tempt, and mentioned as remedies only fit for ^Touotrymen 
and cits: it even would not be lone before they were set 
aside, as obstructing the wise and salutary steps of die 
senate. 

The pretension of an equality of right in all subjects, of 
whatever rank and order, to their property and to per- 
sonal safety, would soon be looked upon as an old-^hiooed 
doctrine, which the judge himself would ridicule ironi the 
bench. And the liberty of the press, now so universally 
ijnd warmly vindicated, would, without loss of time, tie 
cried down and suppressed, as only serving to keep up 
tjie insolence and pride of a refractory people. 

And let us not believe, that the mistaken people, whose 
^resentatives we now behold making such a firm stand 
against the iiidivisible power of the crown, would, amidst 
the general devastation of every thing they hold dear, 
easily ^nd men equally disposed to repress die encroadi- 
ipg, while attainable, power of a senate and body of 

nobles. 

The time would be no more when the people^ imon 
whatever men they let tiieir choice fall, are sure to find 
them ready sincerely to join in the support of every im- 
portant branch of public liberty. 

Present, or expected, personal power and independence 
on the laws, being now the consequence of the trust of the 
people, wherever they should apply for servants, they 
would only meet with betrayers. Corrupting, as it werc^ 
every thing they should toiich, they could confer no favour 
upon any individual but to destroy his public virtue ; and, 
to repeat the words used in a former chapter, ** their rais- 
ing a man would only be iimnediately inspiring him with 
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views directly opposite to their own, and sending him to 
increase the number of their enemies." 

All these considerations strongly point out the very 

Sreat caution which is necessary to be used in the difficult 
lusiness of laying new restraints on the governing autho- 
rity. Let therefore the less informed part of the people, 
whose zeal requires to be kept up by visible olgect8,look, 
if they choose, upon the crown as the only seat of the evils 
they are exposed to (mistaken notions on their part are 
less dan^rous than political indifference, and they are 
more eawy directed than roused) ; but at the same time, 
let the more enlightened part of the nation constantly re- 
member, that the constitution only subsists by virtue of a 
proper equilibrium, by a line being drawn between power 
mod liberty. 

Made wise by the examples of several other nations, by 
those whicli the history of this very country affords, let 
the people^ in the heat of their struggles in the defence of 
lib^y, always take heed, only to reach, never to over* 
shoot, the mark^ only to repress, never to transfer and 
diffuse, power. 

Amidst the alarms that may, at particular times, arise 
•from the really awful authority of the crown, let it, on the 
ooe hand, be remembered, that even the power of tlie 
■Tudors was opposed and subdued j and on the other hand, 
let it be looked upon as a fundamental maxim, that, when- 
ever the prospect of personal power and independence on 
the governing authority, shall offer to the view of the 
members of the legislature^ or in general of those men to 
whom the people must trust, even hope itself is destroyed. 
The Hollander, in the midst of a storm, though trusting to 
the experienced strength of the mounds that protect him, 
shodders no doubt at the sight of the foaming element that 
surrounds him; but they all gave themselves up for lost, 
when they thought the worm had got into their dykes.*^ 

. * Such new forms aa may prove destmotive of the real sub. 
staDceofagovernuient, may he unwarily adopted, in the same 
manner as the superstitious notiuos and practices described in my 
Commentarif on the History (if the Flagellants, may be introduced 
into a religion, so as to entirely subrert the true spirit of it. 
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CHAP. XX. 

A VBW ADDITIONAL THOUGHTS ON THE Rl«HT Or f AX« 
ATIOV WHICH IB LODGBD IN THE HANDS OF TEC 
JLBPE,E8BNTAT1T£8 OF. THE PEOPLE. WHAT KIND OF 
AANJ6ER THIS RIGHT MAT BE EXPOSED TO. 



The gcaeraUty of men, or at kaat of politiciMN»' 
tD coDsider the rigfat of taxing UiemaelT»» enjojred by tke 
English nation, as being no move than a mtmm of Msoanag 
their property against the attempts of the orowo ;. wbilr 
they overlook the nobler and more extensive effictency of 
that privil^e. 

The rigfat to jrrant subsidies tetiie crown, poattnedby 
the people of Engfauid, is the SBfeguard of all their otter 
liberties, religious and civil : -it is a yegahir means ooi- 
ISerred on them by the constitution, of influencing the 
motions of the executive powers and it forms the itie If 
-which the latter is bound totiienL In short, this .privilege 
is a sure pledge in their hands, that their soveteigp, wis 
can dismiss their representatives at hispleasure, will never 
entertain thoughts of ruling without the assistance sf 
these. 

If throu^ unforeseen events tiie crown could attaints 
be independent on Uie pec^le in .regard to its suppHs^ 
such is the extent of its prerG^jative, that, from thiit m> 
ment, all the means the people .possess to viodioate their 
liberty would be annihilated. They would have no re- 
source left, except indeed that uaoertain and calamihMi 
one, of an appeal to the sword^ which is nonnore^ after 
^11, than what the most enslaved nations ei^oy. 

Let us suppose, for instance, that abuses of power 
should be committed, which, either by their immediate 
operation, or by the precedents thev might establisb, 
should undermine the hberty^f the subject The people^ 
it will be said, would then have their remedy in the. le- 
gislative power possessed by their representatives. The 
latter would, at the first opportunity, interfere, and firame 
^uch bills as would prevent the like abuses for the future^ 
But here we must oY>fterve« XYvaA. V)[v^ «flA«»lofthe sovs- 
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n is necessary to make those bills become laws ; and 
s we have just now supposed, he had -no need of the 
port of the commons, how could they obtain his 
ut to laws thus purposely framed to abridge his 
lority ? 

Lgaiu, let us suppose, that, instead of contenting itself 
h making slow advances to despotism, the executive 
rer should at once openly invade the liberty of the 
ject Obnoxious men, printers for instance, or political 
ters, are destroyed, either by military violence, or, to 
things with more security, with the farms of law. 
m, it will be said, the representatives of the people 
lid impeach the persons concerned in those measures, 
mgh unable to reach a king who personally can do no 
>ng, they at least would lay hold of those men who 
e tiie immediate instruments of his tyrannical pro- 
lings, and endeavour, by bringing them to condign 
ishment, to deter future judges or ministers from 
:ating them. All this I grant; and I will even add, 
:, circumstanced as the representatives of the people 
^ are, and having to do with a sovereign who can 
»y no dignity without their assistance, it is most likely 
: their endeavours in the pursuits of such laudable 
fcts would prove successful. But ift on the contrary, 
king, as we have supposed, stood in no need of their 
itance, and moreover knew that he should never want 
' is impossible to think that he would then suffer him- 
to remain a tame spectator of their proceedings. The 
eachments thus brought by thetki would immediately 
re the signal of their dismission ; and the king wojild 
;e haste, by dissolving them, both to revenge miat 
lid then be called the insolence of the commons, and 
qpure his ministers. 

ut even those are vain suppositions : the evil would 
h much farther ; and we may be assured that if ever 
crown was to be in a condition to govern without the 
itance of the representatives of the people, it would 
liss them for ever, and thus rid itself of an assembly, 
ch, while it continued to be a clog on its power, 
d no longer be of any service to it. This is what 
rles the first attempted to do, v»\ie\v\v^iwfflA\»&S^- 
?nts grew refractory, and wWl \Yi^ Vva^^'^xTwiR.t 

Y S 
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really have dooe, with respect to the general estates of 
their kincdom. 

And indeed, if we consider the extent of the prerogstive 
of the king of England, and especially the circumstaoce 
of his completely uniting in himself all the executive asd 
active powers in the stat^ we shall find that it b no exag- 
geration to say, that be has power sufficient to be as arbi' 
trary as the kings of France, were it not for the rigbtof 
taxation, which, in England, is possessed by tiie people j 
and the only eonstitotional difference between the French 
and English aalion^ is^ that the former can neither confer 
benefits on their sovereign, nor hmder has measum; 
while the hitter, how extensive soever the prerogatife 
of their king snay he, can deny him the means of ex* 
erting it. 

But here a most inH>ortant observation is td be made-; 
and I entreat the reaoer^s attention to the subject. This 
right of granting subsidies to the crown, can onlv be 
effectual when it U exercised by one assembly aione. 
When several distinct assemblies have it equally in their 
power to supply the wants of a prince, the case becomes 
totally altered. The competition which so easily takes 
place between those different bodies, and even the bare 
consciousness which each entertains of its inability tD 
hiuder the measiures of the sovereign, render it impossible 
for them to make any effectual cont^utional use of their 
privilege. ** Those different parliaments or estates (to 
repeat the observation introduced in the former part of this 
work) having no means of recommending themselves to 
their sovereign, but their superior readiness in complying 
with his demands, vie with each other in granting whiat it 
would not only be fruitless, but even dangerous to refuse. 
And the king, on the other hand, soon comes to demand as 
a tribute, a gift which he is confident to obtain." la 
short, it may be laid down as a maxim, that when a 
sovereign is made to depend, in regard to his suf^es, oa 
more assemblies than one, he, in &ct, depends upon none. 
And indeed the king of France is not independent on his 
people for his necessary supplies, anv otherwise than by 
drawing the same from several different assemblies it 
their representatives ; the latter have in appearance a 
right to refuse all his demands \ and as the English call 
the grants they make to theit U\ii^> «A^ «t wAw^^et^ so 
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le estates of the Freach {Nrovinces call theirs doni 
Ust or free gifts. 

bat is it, therefore, that coustitutes the difference be^ 
1 the political situatioii of the French and Enffhsh 
Qs» since their rights thus seem to be the same ? The 
ence lies in this, that there has never been in England 
than one assembly that could supply the wants of 
>vereign. This has always kept him in a state, not 
leeming, but of a real dependenoe on the representa- 
of the people for his necessary supplies^ and how 
soever the liberty of the subject may, at particular 
y have sunk, they have always found themselves 
Bsed of a most effectual means of restoring it^ when- 
they have thought proper so to do. Under Henry 
eighth, for instance, we find the despotism of the 
a to have been carried to an astonishiug height ; it 
even enacted that the prodamations of the king 
d have the force of law 3 a thing which, even in 
^, never was so expressly declared : yet no sooner 
he nation recover from its long state of supineness, 
the exorbitant power of the crown was reduced 
A its constitutioual bounds. 
DO other cause than the disadvantage of their situa- 
are we to ascribe the low condition in which the 
ties of the people in the assembly called the general 
» of France, were always forced to remain, 
rrounded as they were by the particular estates of 

Srovinces into which the kingdom had been for* 
ivided, they never were able to stipulate condi- 
witli their sovereign ; and instead of making their 
of granting subsidies to the crovm serve to gain 
in the end a share in legislation, they ever remained 
ned to the naked privilege of ** humble supplication 
remonstrance." 

lose estates, however, as all tiie great lords in France 
admitted into them, began at length to appear dan* 
IS ; and as the king could in the mean time do with- 
beir assistance, they were set aside. But several of 
particular estates of the provinces are preserved to 
day : some, which for temporary reasons had been 
ihed, have been restored*. nav« bo inaseAiigSQiS^j^XjAN^ 
'ar assemblies been found by uie ctoNvik, ^\ii»i Vl\a» 
with many, that the kind A mw^x\xv^KOX^^^Dtaa&sif 
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is that which it has been fband most convenient to 
assign to Corsica-, and Corsica has been made Hn pmfi 

That the crown in England should, on a sudden, render 
itself independent on the commons for its supplies, that is, 
should on a sudden successfully assume to itself a right to 
lay taxes on the subject, by its own authority, is not cer- 
tainly an event in any degree likely to take place, nor in- 
deed that should raise any kind of political fear. But it 
is not equally impracticable, that the right of the repre- 
sentatives of the people might become invalidated, by 
being divided m the manner that has just been de- 
8crit>ed. 

Such a division of the right of the people might be 
effected several different ways. National calamities for 
instance, unfortunate foreign wars, attended with loss of 
public credit, might suggest methods for rai»ng the iie- 

. h An idea of the manner in which the bnsiness of grantiiip 
supnljps to the crown, was conducted b^ the states of the province 
of JBritanny, under the reig^n of Lewis the foarteenth, may be 
formed from several lively strokes to he met with in the letters of 
Mad. de Sevigne, whose estate lay in that province, and who 
had often assisted at the holding^ of those states. The g-rantibr of 
supplies was not, it seems, looked upon as any serious kind of bu- 
siness. The whole time the stales were sitting, was acontinned 
scene of festivity and entertainment : the canvassing' of the de- 
mands of the crown was chiefly carried on at the table of the iio- 
lileroan who had been deputed from court to hold the states ; and 
every thing was commonly decided by a kind of acclamation. In 
a certain assemhly of those states, the duke of Chaulnes, the lord 
deputy, bad a present of fifty thousand crowns made to him, tf 
well as a consiaerahle one for his duchess, besides obtaining the 
demand of the court ; and the lady we quote here, commemingf 
somewhat jocularly on those grants, says, Cen'est pasquetMU 
soyons riches ; mats nous somtnes honnetesy nous avons du coicft^, 
et entre midi et une heure^ nous ne savons rien refuser d nos amis* 
'* It is not that we are rich ; but we are civil, we are fall of 
courage, and, hetween twelve and one o^clock, we are unable to 
deny any thing to our friends," 

- The different provinces of France, it may be observed, are 
liable to pay several taxes besides those imposed on them by their 
own states. Dean Tucker, in one of his tracts, in which he bat 
thought proper to quote this work, has added to the aboye initanee 
of the French provinces, that of the slates of the Austrian Nether- 
lands, which is very conclusive . And examples to the same pur- 
pose ini^ht be supplied hy a\\ O&ose k\xi^dom« of Europe in wnich 
provincial states are held. 
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rcMary snppHes, difterent from thosie which have hithetto 
been used. Dividikig the -kingdom info aceftain nnmbet 
Of 'psttB, whieh should severally vote subsidies to the 
croWDt or even diistiBcit assessments made by the different 
iSOimticB into which En^and is now divided, might, in 
^e drciimirtante^ we suppose, be looked upon as advise-^ 
able expedients; and these, being once introduced, might* 
be contiimed lifterwards. 

Another division of the right of the p^ple, much more 
likely to tstke'plaee than those just tncritioned, might be 
Ytieh as might arise fnnn acquisitioils of foreign domr- 
niODs^ the inhabitants of ^hich should in time claim anft 
t>bblin a rightto treat directly Avith the crotvn, and gtant 
"mipplies to it, without the interference of the Brftish 
lemlature. 

Dhoald any colonies acquire ^he Tight we mention, 
^oidd, 'for instance, the American colonies have acquired 
ff^ asthey claimed <it, it is not to be doubted that the con<- 
seqcrences'thatt have resulted iVom a division like*that we 
meiftioain mort of the*iangdoms'of Europe, would also 
liave 'taken place in the British dominions, and that that 
Ypirit of competftiou "Which has been above described, 
wduld in time have manifested itself between the different 
colonies. This desire of ingratiating themselves with the 
xxawBt Iry means of ^e privilege of granting strpplies to 
it^ lias even been openly conilresed by an agent of the 
Ainerican colonies,*^ when, on his being examhied by the 
house of commons, in the year 1766^ he said, ** the 
^granting aids to the crown, is the only means the 
Americans bave of recommending themselves to their 
■overeign." And the events that have of late years taken 
-place in America, render it evident that the colonies would 
not have scrupled going any lengths to obtain fevourable 
conditions at the expence of Sritain and the British 
legislature. 

xhat a similar spirit of competilion might be raised ift 
Ireland, is also sufficiently plain from certain late events. 
And should the American colonies have obtained theii* 
demands, and at the same time ^ould Ireland and 
America have increased in wealth to a certain degree, the 
time might have come, at which the ^crown might have 

« Doctor Fnmklio. 
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Sverned England with the supplies of Ireland and 
nerica, Ireland with the supplies of ^nglaud and of 
the American colonicsy and the Americao colonies with 
the money of each other, and of England and Ireland. 

To this it may. be objected, that the supplies granted 
by the colonies, even though jcnned with those of Ireland, 
> never could have risen to such a hei^t as to have counter- 
balanced the importance of the English commons. I 
answer, in the first place, that there would have been no 
necessity that the aids granted by Ireland and America 
should have risen to an equality with those granted by the 
British parliament: it would have b^n sufficient^ to pro- 
duce the effects we mention, that they had only borne a 
certain proportion with those latter, so far as to have 
conferred on the crown a certain degree of independence, 
and at the same time to have raised in the English com- 
mons a correspondent sense of self«diffidence in the exer- 
cise of their undoubted privilege of granting, or rather 
refusing, subsidies to the crown. Here it must be rememr 
bered, that the right of granting, or refusings supplies to 
the crown, is the only real constitutional privuege the 
British parliament possess: they have no other, as hath 
been observed in the beginning of this chapter: this cir^ 
cumstance ought to be combined with the absolute exda- 
Mveness of the executive powers lodged in the crown, with 
its prerogative of dissenting from the bills framed by par- 
liament, and even of dissolvings it,^ 

*^ Being* with doctor Franklin at his hoqse in CraTen-street, 
some months before he went back to America, I mentioned to him 
a few of the remarks contained in this chapter, and. in g^enera), 
that the claim of the American colonies directly clashed -with one 
of the Fital principles of the English constitution. The obferfs- 
lion, 1 remember, struck him very mnch j it led hiqa afterwardi 
to speak to me of the examination lie had under^ne in ihe house 
of commons ; and he lent me the volume ofthe collection of 
Parliamentary Debates^ in which onaccount of it is contained. 
Finding the constitutional tendency ofthe claim of the Americam 
to be a subject not very general W understood, I added a few porsr 
graphs concerning it, in the Engiisih edition 1 some time after 
gave of this work ; and bein^ now about to give a third edition 
of the same, 1 have thought it might not be umiss to write some- 
lliing more compact on the subject, and have ^cordingly add€d 
the present new chapter, into which I have transferred the linr 
additional paragraphs I mention, leaving in the place where they 
$tood (psg« ssj oaly tVie ^^u^t^V observations on the right of 
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In the second place, I shall mention a remarkable fact 
in regiard to the subject we are treating (which may serve 
ta shew that politicians are not always consistent, or 
even sagacious, in their arguments,) which is, that the 
same persons who were the most strenuous advocates for 
g^nting to the American colonies their demands, were at 
tlie same time the most sanguine in their predictions of 
the fotnre wealth and greatness of America, and at the 
same time also, used to make frequent complaints on the 
iindue hifluence which the crown derives from the scanty 
mipplies granted to it by the kingdom of Ireland/ 

Had the American colonies fully obtained their demands, 
both the essence of the present English government, and 
the condition of the English people, would certainly have 
been altered thereby: nor would such a change have been 
inconsiderable, but in proportion as the colonies should 
have remained in a state of national poverty/ 

rranting subsidies, wliich yfere formerly in the French work, 
several of the ideas, and even expressions contained in this 
chapter, made their appearance in the Public Advertiser, about 
the time 1 waspreparins^ the first edition: I sent them m^sclFto 
that newspaper, under the signature of Advena. 1 mention this 
for tbesake of those persons wnomay perchance rememher having 
seen the sketch I allude to. 

* This is chiefly meant to allude to the complaints made in 
r^ard to the pensions on the Irish establishment. 

I When 1 oDserve that no man who wished for the preservation 
of the form and spirit of the English constitution, oug^ht to have 
desired that the claim of the American colonies might lie granted 
them, neither do I mean to say. that the American colonies should 
have ^iven iip their claim. Tue wisdom of ministers, in regard to 
American affairs, ought to have been constantly employed in 
makinjg the colonies useful to this country, and at the same time, 
in hiding their subjection from them (a caution which is, after all, 
noreor less used in every government upon earth^; it ought 
to have been exerted in preventing the opposite interests of 
Britain and of America from being brought to an issue, to any 
such clashinfi; dilemma as would render disobedience on the one 
band, and die resort to force on the other, almost surely unavoid- 
able. The generality of people fancy that ministers nse a great 
depth of thought, and much forecast in their operations •, whereas 
the troth is, that ministers in all countries, never think but of pro- 
viding for present, immediate contingencies ; in doing which 
tbey constantly fswow the open track before them. This method 
does very well for the common course of human affairs, and even 
is the safest ; but whenever cases and circumstances of a new and 
unknown nature occur, sad blunders and uproar are the conse- 
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CHAP. XXL 

COirCLVtlON. ▲ FEW WORDS- 0» THB RATOBB OV TB» 

DIYISIONS THAT TAKK PLAOV IH MTOIiAVlK 



I. WALL ooocliide thia work with a few observa- 
tiovs- on the total freedom from vioJeace. with which, the 

SoUtical disputes aod cooteiitioDf in Sngland are ooDr 
acted and terminated, in order both to give a iarthec 
proof of the souudneas of the principlei oiiJU which the 
t^ngli^ government is founded, and to confnte ip.generU 
the opinion of foreign writers or politidima* who^ misled 
hy. the apparent heat with which those dispate8.are80iiie- 
tiimes earned on, and tlie rumours, to.whifh. thej give oc- 
casion, look upon England as a perpetual ^ceue of civil 
broils and dissensions. 

In fact# if we consider, in the first place, the^ coDstani 
tenor of -the conduct of 'the parliament, weehali aee^ that 

au^Dccs. The celebrated count Oienstiern, chRmeellor of Swe^ 
en, ope day when bis son was expressins^ to him bis diffideace-ef 
bis own alMlities, and the dreod with wnich he thpught of ever 
eng»\^\ng in the management ofpublic affiftirs, made the followii^ 
Latin answer to him ; Nescis, mi JUiy quam papyd cum sapkntpL 
regitur mundns (You do not know, my son, with w.ha| litUe wii> 
dom tlic world is goycrued.) Matters having come to an emo- 
tion, it was no long^er to be expected they could be comp;'omised, 
by tne palliative oiBcrs sent at difTerent times from this country to 
America. When the earl of Carlisle solieited to be at tbe heed of 
the solemn commission that sailed for the purpose wemeattoa, 
he did not certainly shew modesty equal to that of the soo of chaa» 
ceJlnr Oxenstiern. His loidship^s enemies have said, that the 
Americans could not think (hut the proposals of which- be wsi 
made the bearer, were seriously meant : however^ this caonot bars 
been tbe principal cause of the miscarriage ot his commissioa. 
The fact is, that, after the Americans had been oncemada to opea 
their eyes ou their political situation, and rendered sensible oftbe. 
local advantages of their country, it was become in a manner im- 
possible, to have struck with them auy bargain at w hich either 
nation Vt'oiild luivc had aftenvurds cause to rejoice, or eyen to bava 
struck any bars^ain at all. It would be needless to say beieaay 
thine: mote on the subject oftbe American. contest. 

Tn^ motto of one of the English nobility, should have bee a 
that of ministers, in their regumtions for rendering the coloajea 
Uheful to fhe motner country^— Jhtrs sans dire. 
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different plans the several orders that conapose 
times pursue, «ud whatever use they may, in 
;e, make of their privileges, they never go, with 
;ach other, beyond the terms, not only of de- 
even of that general good understanding which 
revail among them. 

3 king, though he preserves the style of his dig- 
r addresses the two houses but in terms of re- 
[fcction ; and if at any time he chooses to refuse 
, he only says that he will consider of them 
iviseraj ; which is certainly a gentler expres- 
Jie word veto, 

) houses on their part, though very jealous, each 
ir own walls, of the freedom of speech, are, on 
hand, extremely careful that that liberty shall 
ik out into unguarded expressions with regard 
rson of the king. It is even a constant rule 
[lem never to mention him, when they mean to 
: administration ; and those things which they 
e to censure, even in the speeches made by the 
Tson, and which are plainly his own acts, are 
sidered but as the faults of his ministers, or iu 
those who have advised him. 

houses are also equally attentive to prevent 
[> that may be inconsistent with that respect 
ly mutually owe to one another. The examples 
ifferences with each other are very rare, and 
he most part mere misunderstandings. Nay, in 
revent all subject of altercation, the custom is, 

1 one of the two houses refuses to consent to a 
ited by the other, no formal declaration is made 
efusal; and the house whose bill is rejected, 
fate only from their hearing no more of it, or by 
members may be told as private {lersons. 

1 house, the members take care, even in the heat 
', never to go beyond certain bounds in th^ir 
f speaking of each other; and if they were to of- 
lat respect, they would (certainly incur the censure 
>use. And as reason has taught mankind to re- 
their wars, from all injuries to each other that 
endency to promote the main object of their con- 
so a kind of law of nations, if 1 may so express 
as been introduced among the persons who form 
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the |)arliainciit, and take a part in the debates : they have 
discovered that they may very well be of opposite parties, 
and yet not hate and persecute one another. Coming fresh 
from debates carri(Hl on even with considerable warmth, 
they meet without reluctance in the ordinary intercourseof 
life; and, suspiuiding all hostilities, they hold every place 
out of parliament to be neutral ground. 

In regard to the generality of the people, as they never 
are called upon to come to a final decision with respect to 
any public measures, or expressly to concur in supportiuj^ 
them, they preserve themselves still more free from party 
spirit than their representatives themselves sometimes are. 
Considering, as we have observed; the aflfaira of govem- 
ment as only matter of si)e(-u1atiou, they never have pcca- 
tion to engage in any vehement contests amout*; themselves . 
on that account. Much less do tliey allow themselves to ^ 
take an active and violent part in the differences of parti- 
cular factions, or the quarrels of private individuals. And 
those family feuds, those party animosities, tliose victories 
and consequent outrages of alternately successful factioosi 
in short, all tliose inconveniencies which in so many other 
states have constantly been the attendants of liberty, aiui 
which authors tell us we must submit to as the price of it, 
are tilings totally unknown in England. 

But are not the English periKlually making complaints 
against the administration ? and do they not speak and 
write as if they were continually exposed to grievances of 
every kind ? i 

Uiidoubtedly, 1 answer, in a society of beings sulgectto 
error, dissatisfactions will necessarily arise from one qua^ 
ter or other ; and in a free society, they will be o|>en1y maiii- 
fested by complaints. Besides, as every man in Euglaud 
is permitted to give his opinion upon all sufcgects, andni 
to watch over the administration, and to complain of 
grievances, is the proper duty of the representatives of the 
people, complaints must necessarily be heard in such t 
government, and even more frequently, and upoo more 
su^ects, than in any other. 

But those complaints, it should be remembered, are 

not, in England, the cries of oppression forced at last to 

break its silence. They do not suppose hearts deeply 

wounded. Nay, 1 wUl go fatthcr, they do not even sup- 

pate very determiuate seuWmei\\a\ ^tk&VVie^ «x^^:R\r9&«a- 
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thing more than the first veut which meu give to their 
new, and yet unsettled conceptions. 

The agitation of men's minds is not therefore in Eng- 
land what it would be in other states ; it is not the symp- 
tom of a profound and general discontent, and the fore- 
runner of violent commotions. Foreseen, regulated, even 
hoped for by the constitution, it animates all parts of the 
state, and is to be considered only as the beneficial vicis- 
situde of the seasons. The power which governs, being 
dependant on the nation, but possessing at the same time 
the general affection of the people, is often thwarted, i>ut 
never endangered. Like a vigorous tree which stretches 
its branches far and wide, the slightest breath puts it in 
motion ', but it acquires and exerts at every instant a new 
desree of force, and resists the winds, both by the strength 
and elasticity of its fibres, and the depth of its roots. 

In a word, whatever revolutions may at times happen 
among the persons who conduct the public affairs in i:^ug- 
landy they never occasion tlie shortest cessation of the 
power of the laws, nor the smallest diminution of the se- 
mrity of individuals. A man who should have incurred 
the enmity of the most powerful men in tlie rtate — what 
do I say ? — though he had, like another Vatinius, drawn 
upon himself the united detestation of all parties, he 
mighty under the protection of the laws, and by keeping 
within the bounds precribed by them, continue to set 
both his enemies and the whole nation at defiance. 
. The limits prescribed to this book do not allow us to 
enter into' any farther particulars on the subject we arc 
treating here ; but if we were to make an inquiry into the 
influence which the English government has on the man- 
ners and customs of the people of England, perhaps we 
fcliould find that, instead of inspiring them with any dis- 
position to disorder or ananthy, it produces on thcni a 
quite contrary etfect. As they see the highest powers in 
the state constantly submit to the laws, and they receive, 
tliemselves, such a certain protection from those laws, 
whenever they appeal to them, it is impossible but they 
must insensibly contract a deep-rooted attachment and 
respect for them, which can at no time cease to have some 
influence on their actions. And in fact, we see that even 
the lower class of tlie people, in England, notwithsland- 
iug the apparent excesses into which they are sometimes 
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hurried, powess a spirit of justice and order, superior to 
what is to be observed in the same rank of men in other 
countries. The extraordinary indulgence which is shewn 
to accused persons of every degree, is not attended with 
any of those pernicious consequences which we might at 
first be apt to fear from it And it is perhaps to the na- 
ture of the English government itself however remote the 
cause may seem, and to the spirit of justice it continually 
and insensibly diffuses throughout all orders of the 
people, that we are to attribute the singular advantage 
possessed by the English nation, of employing an incom- 
parably milder mode of administering justice in crimiDal 
matters, than any other nation, and at the same time of 
affording perhaps fewer instances of violence or cruelty. 

Another consequence which we might observe here, as 
flowing also from the principles of the English govern- 
Inent, is the moderate behaviour of all those who are iip- 
vested with any branch of public authority. And if we 
look at the conduct of all public office'rs in England, from 
the minister of state, or the judge, down to the lowest offi- 
cers of justice^ we find a spirit of forbearance and lei^ 
prevailing in England, among all persons in power, which 
cannot but create the greatest surprise in those who have 
visited other countries. 

One circumstance more I shall observe here, as peculiar 
to England, which is the constant atteni ion of the legis- 
lature in providing for the interests and welfare of the 
I^eople, and the indulgences shewn by them to their very 
prejudices. Advantages these, which are no doubt the 
Consequence of the general spiiit which animates the 
whole English government, but are also particularly 
owing to that circumstance peculiar to it, of having lodged 
the active part of legislation in the hands of the represen- 
tatives of the nation, and committed the care of alleviating 
the grievances of the people to persons who either, fed 
them, or see them nearly, and whose surest path to ad- 
vancement and glory is to be active in finding remedies 
for them. 

Not that I mean, however, that no abuses take place in 

the English government, and that all possible good laws 

are made in it, but that there is a cpnstant tendency in it 

both to correct the oue,aiid\T(\pTove Uie other. And that 

a// the iaws that are in bew^, ai^ c^tXaJoX^j «»«a&ad« 
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ivhenever appealed to, is what I look upon as the cha- 
racteristic and undisputed advantage of the English con* 
stitution ; a constitution the more likely to produce all 
the effects we have mentioned, and to procure iu general 
the happiness of the people, in that it has taken mankind 
as they are, and has not endeavoured to prevent every 
thing, but to regulate every thing: I shall add, the more 
difficult to discover, because its form was complicated, 
while its' principles were natural and simple. Hence it is 
that the politicians of antiquity, sensible of the inconye- 
niences of the governments they had opportunities of 
knowing, wished for the establishment of such a govern* 
ment, without much hopes of ever seeing it effected : ^ 
nay, Tacitus, the best judge of them all, considered it as a 
project entirely chimerical.** Nor was it because he liad 
not thought of it, had not reflected on it, that he was of 
this opinion : he had fought for such a government, had 
had a glimpse of it, and yet continued to pronounce it 
impracticable. 

Let us not therefore ascribe to the confined views of 
man, to his im])erfect sagacity, the discovery of this im- 
portant secret. The worid might have grown old, gene- 
rations mi^ht have succeeded generations, still seeking it 
in vain. It has been by a fortunate conjunction of cir- 
cumstauces, I will add, by the assistance of a ikvourable 
situation, that Liberty has at last been able to erect her- 
self a temple. 

Invoked by every nation, but of too delicate a nature^ 
as it should seem, to subsist in societies formed of such im- 
perfect beings as mankind, she shewed, and but just 
shewed herself, to the in^nious nations of antiquity that 
inhabited the south of Europe. They were constantly 
mistaken in the form of the worship they paid to her. As 
they continually aimed at extending dominion and con- 
quOKferover other nations, they were no less mistaken in the 
spirit of that worships and though they contiuu^ for 

^ <^ Statoo esse optime constitutflin rctnpablicam qaes ex tribnt 
ffeneribns iliis, regsili, optimo, & populari, tiiodice coufiita.*'— 

^ " Cunctas oationes & nrbes, populus, aut priores, aut sin- 
ffiili,' TojgupU Dclecta ex his & constituta rcipublicae forma 
laadBfi iaciliut^ quam evenire i vel %\ e^ewvl^ W\v& ^x^Xxu^'t. «m^ 
poUM."'^Tac, Ann, hb. iv. 
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ages to pay their devotions to her, she still continued, 
^ith regard to them, to be the * unknown* goddess. 

Excluded, since that time, from those places to whidi 
she had seemed to give a preference, driven to the extre- 
mity of the western world, banished even out of the con- 
tinent, she has laken refuge in the Atlantic ocean. It is 
there, that, freed from the danger of external disturbaoce, 
and assisted by a happy pre^arrangemeiit of thingSi she 
has been able fully to display the form that suited herj 
and she has found six centuries to have been necessary to 
the completion of her work. 

Being sheltered, as it were, within a citadel, she there 
teigns over a nation which is the better entitled to her 
fkvours as it endeavours to extend her empire, and carries 
with it, to every part of its dominions, the blessings of in- 
dustry and equality. Fenced in on every side, to use the 
expressions of Chamberlayne, with a wide and deep 
ditch, the sea, guarded with strong outworks, its ships of 
war, and defended by the courage of its seamen, it pre- 
serves that important secret, that sacred fire, which is so 
difficult to be kindled; and which, if it were once extin* 
guished, would perhaps never be lighted again. When 
the world shall have again been laid waste by conquerors 
it will still continue to shew mankind, not only the prin- 
ciple that ought to unite them, but what is of no less im- 
portance, the form under which they ought to be united. 
And the philosopher, when he reflects on what is con- 
stantly the fate of civil societies amongst men, and ob- 
serves with concern the numerous and powerful causes 
which seem, as it were, unavoidably to conduct them all 
to a state of incurable political slavery, t^es comfort in 
seeing that Lit)erty has at last disclosed her secret to 
mankind, and secured ai^ asylum to herself. 
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Note 1. Chap. IX. Book I. 

i notions of liberty have not been a little pefplexeci by 
at definition. Liberty defined, is an attempt to draw 
ae boundary of a short sentence, a' circumstance of life 
} conduct, -which necessarily embraces innumerable 
irs. If liberty be explained too yag^ely, it is worth 
18 a philosophical notion ; if it affect to comprehend 
uus particulars, it is worth nothinsr as a definition, 
ic most precise and excellent of moral writers, has 
the best definition of it 

do ivbat we will, is natural liberty: to do wbat we will, 
tly witb the interest of the community to which \^-e be- 
!i?il liberty; that is to say, the only liberty to be desired 

of civil society. 

ould wish, no doubt, to be allowed to act in every in- 
i I pleased, but I reflect that the rest also of mankind 
en do the same; in which state of universal independ. 
self-direction, I should meet with so many checks and 

to my own will, from the interference and opposition of 
n^s, that not only my happiness, but my liberty, would 
lan whilst the whole community were subject to the dO' 
f equal laws. 

boasted liberty of a state of nature exists only in a state 
le. In every kind and degree of union and intercourse 
(pecies, it is possible that the liberty of the individual 
agmented by the very laws which restrain it : because he 

more from the limitation of other men^s freedom than he 

the diminution of his own. Natural liberty is the right 
lU npon a waste ; civil liberty is the safe, exclusive, nn- 
enjoyment of a cultivated enclosure. 

definition of civil liberty above laid down^imt^tUL^VA^ 
of a free people impose no Testmi^\»U'^>^^\rvH^Nft> 
fobject^ which do not conduce in a. ^5?w»»et ^k^B'**" ^' 
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the public happiness ; by which it is intimated, ist. that restmnt 
itself is an evil ; 2dly. that this evil ought to be overbalanced by 
some public advantage; 3dly. that the proof of this advantage liei 
upon the legislature; |tth1y. that a law being found to produce no 
sensible good effects, is a suflBcient reason for repealing it, as ad- 
verse and injurious to the rights of a free citizen, without de« 
roanding specific evidence of its bad effects. Tbistmaxim miglit 
be remembered with advantage in a revision of many laws of tbii 
country ; especially of the game-laws; of the poor-laws, so farai 
.tiiey lay restrictions upon the poor themselves ; of the laws agaioit 
papists and dissenters : and,* amongst people enamoured to ex- 
cess and jealous of their liberty, it seems a matter of surprise, tbat 
this principle has been so imperfectly attended to. 

<* The degree of actual liberty always bearing, according to 
this account of it, a reversed proportion to the number and seve- 
rity of the restrictions which are either useless, or the utility of 
which does not outweigh the evil of the restraint, it follows, tbat 
every nation possesses some, no nation perfect, liberty : that tbii 
liberty may be enjoyed under every form of government : that it 
may be impaired indeed, or increased, but that it is neilber 
gained, nor lost, nor recovered, by any single regulation, cbanf^e, 
or event whatever: that consequently, those popular phrases 
which speak of a free people ; of a nation of slaves; which call 
one revolution the sera of liberty, or another the loss of it ; viA 
many expressions of a like absolute form ; are intelligible only io 
a comparative sense. 

" Hence also we are enabled to apprehend the distinction be-\ 
tween personal and civil liberty. A citizen of the freest repaUic 
in the world may be imprisoned for bis crimes ; and though bii 
personal freedom be restrained by bolts and fetters, so long as bis 
confinement is the effect of a beneficial public law, bis civil liberty 
is not invaded. If this instance appear dubious, the following 
will be plainer. A passenger from the Levant, who, upon bis re- 
turn to England, should be conveyed to a lazaretto by an order of 
quarantine, with whatever impatience he might desire his eip 
largement, and though he saw a guard placed at the door to op- 
pose his escape, or even ready to destroy bis life if be attempted 
it, would hardly accuse government of encroaching upon bis cirfl 
freedom; nay, might, perhaps, be all the while cong^rfttnlitiif 
hitaselfib&t he bad at length &et \i\« foot again in « land of libertf 
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The manifest expediency of the measure not only justifies it, but 
reconciles the most odious confinement viitb the perfect posses- 
sion, and the lofti^t notions, of civil liberty. And if this be true 
of the coercion of a priiion, that it is cyippatible with a state of 
civil freedom, it cannot nith reason be di^mted of those mure mo- 
derate constraints which the ordinary operation of government 
imposes upon the will of the individual. It is not the rigour, but 
the inexpediency of laws and acts of authority, which makes tliera 
tyrannical. 

'< There is another idea of civil liberty, which, though neither 
so simple nor so accurate as the former, agiees better with the sig- 
nification, which the usage of common discourse, as well as the 
example of many respectable writers upon the subject, has affixed 
to the term. This idea places liberty in security 5 making it to 
consist not merely in au actual exemption from the constraint of 
useless and noxious laws and acts of dominion, but in being free 
•from the danger of having such hereafter imposed or exercised. 
Thus, speaking of the political state of modern Europe, we are 
accustomed to say of Sweden, that she hath lost her liberty by the 
revolution which lately took place in that country; and yet we 
are assured that the people continue to be* governed by the same 
laws as before, or by others which are wiser, milder, oud more 
equitable. What then have they lost ? They have lost the power 
and functions of their diet; the constitution of their states and 
orders, whose deliberations and concurrence were required in the 
formation and establishment of every public law ; and thereby 
have parted with the security which they possessed against any 
altempfs of the crown to harass its subjects, by oppressive and 
useless exertions of prerogative. The loss of this security we de- 
nominate the loss of liberty. They have changed, not their laws, 
bot their legislature ; not their enjoyment, but their safely; not 
their present burthens, but their prospects of future grievances : 
and this we pronounce a change from the condition of freemen to 
that of slaves. In like manner, in our own country, the act of 
parliameBt, in the reign of Henry the eighth, which g^re to the 
king*! prodamaUon the force of law, has properly been called a 
aomplete and formal surrender of the liberty of the aatioo; and 
would hare been so, although no proclamation were issued in 
parananea of these new powers, or none but what was recom* 
wm^ |»jr ^6 highest wisdom and utility. The security was 
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g^one. Were it probable tbat the welfare and accommodatioa of 
the people would be as gtudioasly, and ai providently) consnlted 
iu the edicts of a despotic prince, as by the resolutions of a popu-^ 
lar assembly, then wonili an absolute form of goTernment be do 
less free than the pur^Fdemocracy. The different degree of care 
and knowledge of the public interest which may reasonably be 
expected from the different form and composition of the legisla- 
ture, constitutes the distinction, in respect of liberty, as well be- 
tween these two extremes, as between all the intermediate mo^fi* 
cations of civil government. 

" The definitions which have been framed of civil liberty, and 
which have become the subject of much unnecessary altercatioo, 
are most of them adapted to this idea. Thus one political writer 
makes the very essence of the suhject^s liberty to consist in hif 
being governed by no laws but those to which he hath actaally 
consented ; another is satisfied with an indirect and virtual coa- 
sent; another, again, places civil liberty in the separation of the 
legislative and executive offices of government y another, in the 
being governed by law, that is, by known, preconstituted, infleii* 
ble rules of action and adjudication *, a fifth, in the exclusive rigbt 
of the people to tax themselves by their own representatively « 
sixth, in the freedom and purity of elections of representative!; 
a seventh, in the control which the democratic part of the contti- 
ttttion possesses over the military establishment. ConcerniQ^ 
which, and some other similar accounts of civil liberty, it may be 
observed that they all labour under one inaccuracy, viz. that they 
describe not su much liberty itself, as the safeguards and preserv- 
atives of liberty: for example, a mnirs being governed by no 
laws, but those to which he has given his consent, were it praetr- 
cable, is no otherwise necessary to the enjoyment of civil liberty) 
than as it affords a probable security against the dictation of la«S| 
imposing superfluous restrictions upon his private will. This re- 
mark is applicable to the rest. The diversity of these definitioK 
will not surprise us, when we consider that there is no contrariety 
or opposition amongst them whatever : for, by how many diffewBt 
provisions and precautions civil liberty is fenced and protected, 
so many different accounts of liberty iuelf, all sufficiently coa* 
sistent with truth and with each other, may, according to this mode 
of explaining the term, be framed and adopted. 

'' Truth cannot be offended ^^ «l ^e^u\\.\oik) hut \^rapriety tmj* 
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In which view, those definitions of liberty ought to be rejected 
which, by making that essential to civil freedom which in unat- 
tainable in experience, inflame expectations that can never be 
gratified, and disturb the public content yth complaints, which 
no wisdom or benevolence of government can remove. ^ 

" It will not be thought extraordinary, that an idea, which oc- 
curs so much oftener as the subject of panegyric and careless de- 
clamation, than of just reasoning or correct knowledge, should be 
attended with nncertsCinty and confusion; or that it should be 
found impossible to contrive a definition, which may include the 
numerous, unsettled, and ever-varying significations, which the 
term is made to stand for, and at the same time accord with the 
condition and experience of social life. 

** Of the two ideas that have been stated of civil liberty, which- 
ever we assume, and whatever reasoning we found upou them, 
concerning its extent, nature, value, and preservation, this is the 
eonclusion ;— that that people, government, and constitution, is 
the freest, which makes the best provision for the enacting of ex- 
pedient and salutary laws/* 



Note 2. Chap. XII Booi&I. 

The subject of criminal justice has lately been discussed 
ID this country, and made a frequent topic of debate in parlia- 
ment, with a view to its amendment. Sir Samuel Romilly, an 
eminent lawyer, has been the champioii of a new system 5 bis 
object being to mitigate the severity of our penal code, and to 
diminish the frequency of capital crimes. He has not, how- 
ever, succeeded. The legislature have adhered to the an- 
cient policy of the British law, which, however sanguinary it 
may seem in the letter of its penal enactments, is in fact found 
to be merciful and temperate, to an extreme, in the admini- 
MmtUm of criminal justice. We must here again refer to ^e 
admirable Paley. 

** The proper end of hnman punishment is not the satisfaction 
of justice, but the prevention of crimes. By the satisfaction of 
jnsticey 1 mean the retribution of so much pain for so much 
^ilfc) which is the dispensation we expect at the .hand oC C9«k^^ 
ifed Which we are accuitomed to consider %& 1^^ Qt\«t ^1 ^v^v 
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that perfect justice dictates and requires. In what sense, or 
whether with truth in any sense, justice maj he said to demaod 
the punishment of offenders, 1 do not now inquire : hut I assert, 
that this demand is nol^he motive or occasion of human puniih- 
ment. What would it be to the mag^istrate, that offences west 
alto^ther unpunished, if the impunity of the offenders vrere 
followed by no dangper or prejudice to the commonwealth ? The 
fear lest the escape of the criminal should encourag^e him, or 
others by his example, to repeat the same crime, or to coininit 
different crimes, is the sole consideration which authorises the in- 
fliction of punishment by human laws. Now that, whatever it 
be, which is the cause and end of the punishment, ought qd- 
doubtedly to reg^ulate the measure of its severity. But this caaie 
appears to be founded, not in the guilt of the offender, but in the 
necessity of preventing the repetition of the offence : andheiee 
results the reason, that crimes are not by any government {Hi- 
nisbed in proportion to their guilt, nor in all cases ought to be 
so, but in proportion to the difficulty and the necessity of pre- 
venting them. Thus the stealing of goods privately oat oft 
shop, may not, in its moral quality, be more criminal than the 
stealing of them out of a house; yet being equally necesssr/, 
and more difficult, to be prevented, the law, in certain cireun- 
stances, denounces against it a severer punishment. The crime 
must be prevented by some means or other j and consequently* 
whatever means appear necessary to this end, whether they be 
proportionable to the guilt of the criminal or not, are adopted 
rightly, because they arc adopted upon the principle which alooe 
justifies the infliction of punishment at all. From the same con- 
sideration it also follows, that punishment ought not to be en- 
ployed, much less rendered severe, when the crime can be pre- 
vented by any other means. Punishment is an evil to which the 
magistrate resorts only from its being necessary to the preventios 
of a greater. This necessity does not exist, when the end may 
b« attained, that is, vi hen the public may be defended from die 
effects of the crime, by any other expedient. The sanguinary 
Iav\-s which have been made against counterfeiting or diminishiof 
the gold coin of the kingdom might be just, until the method of 
detecting the fraud, by weighing the money, was introduced into 
genera) usage. Since that precaution was practised, these laws 
have slept y andao ex.ecat\ou uud^t xVi^ui ^t this day wovld be 
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deemed a measure of nnjostifiable severity. The same principle 
accounts for a circumstance, which has been often censureil as aii 
absurdity in the penal laws of this, and of most modern natioiiii, 
namely, that breaches of trust are either not punished at all, ur 
punished with less rigour than other frauds. Wherefore U it, 
some have asked, that a violation of confidence, which iucreuses 
the guilt, should mitigate the penalty ?^This lenity, or rather 
forbearance, of the laws, is founded in the most reasonable dis- 
tinction. A due circumspection in the choice of the persons 
whom they trusty caution in limiting the extent of that trust; 
or the requiring of sufficient security for the faithful disctiurgc uf 
it, will commonly guard men from injuries of this desciiption ^ 
and the law will not interpose its sanctions to protect negligoncr 
and credulity, or to supply the place of domestic care and pru. 
dence. To be convinced that the law proceeds entirely upon thi^ 
consideration we have only to observe, that where the cciifiUeHce 
is nnavoidable, — where no practicable vigilance could watch the 
oficnder, as in the case of theft committed by a servant in the 
fchop or dwelling-house of his master, or upon propeiiy to which 
he must necessarily have access, the sentence of the law is not 
less severe, and its execution commonly more certain and rigorous, 
than it no trust at all had intervened. 

*^ It is in pursuance of the same principle, which pervades 
indeed the whole system of penal jurisprudence, that the facility 
with which any species of crimes is perpetrated has been general ly 
deemed a r(»8on for aggravating the punishment. Thus, sheep- 
stealing, horse-stealing, the stealing of cloth from tdhters or 
bleacbing-grouuds, by our laws, subject the offenders to sentence 
of death : not that these crimes arc in tlicir nature more heinons 
than many simple felonies which arc pniiished by imprisonment 
or transportation, but because the property, being more e:: posed, 
requires the terror of capital punishment to protect it. This 
severity would be absurd and unjust, if the gnilt of the odendcr 
were the immediate cause and measure of the punishment^ but is 
a consistent and regular consequence of the supposition^ that the 
right of punishment resnlts from the necessity of preventing the 
crime : for, if this be the end proposed, the severity of the pu. 
nishmcnt must be increased in proportion to the expediency and 
the di&cultjrof aftaiuing this end *, t\\;it U, in % vv^'^v^\<\<^\s. ^ck^c^- 
pounded of tiie mischief of the crimen auOio"i \\v^tixfe^v;v>^v>»4\\\^ 
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Iti« pxecuted. The difficulty of discAFery is a circamstanee to 
b€ included id tlie mme contideration. It coDititntes iudeed, with 
respect to the crime, the facility of which we speak. By bow 
much therefore the detection of an offender is more rare and ss- 
certnin, by so much the more severe must be the punishment wbei 
he is detected. Thns the writings bf incendiary letteis, tbough 
iu itself a pernicious and alarming* injury, calls for a more con- 
digfu and exemplary punishment, by the very oheenrity irith 
which the crime is committed. 

« From the justice of God, wc are tanght to look ibr a f nHs* 
tioii of punishment exactly proportioned to the guilt of Ae of- 
fender : when therefore, in assigning thte degrees of hnman ps- 
nishmeut, we introduce considerations distinct from that gsHt, 
and a proportion so varied by external circumstances, diatecpil 
crimes frequently undergo unequal punishments, or the less erase 
the g^reater ; it is natural to deitrand the reason why a diffoMit 
measure of punishment should be "expected from God, and s^ 
served by man ; why that ru1«, which befits the absolnte and peF 
feet justice of the Deity, should toot be the ruHe which ought ts k 
pursued and imitated by huitaan laws. The solution of this diC- 
cnlty must be sought for in those peculiar Attributes of the diriis 
nature, which distinguish the dispensations of supreme wisdoa 
from the proceedings of humAn judicature. A Uting whose kwan- 
ledge penefrates every concealment, from the operation of whole , 
will no art or flight can escape, and in whose teiads punishnjeit 
is sure ; such a being may conduct the moral government of hi* 
creation, in the best and wisest manner, by prbnoiiBcing a Isv 
that every crime shall finally receive a punishment pr6)[M>rtioae' 
to the guilt \^'Uich it contains, abstracted from any foreign conii- 
deration whatever ; and may testify his veracity to the spectstoii 
of his judgments, by carrying this law into strict execiution. But 
^hen the care of the public safety is intrusted to men, whose 
authority over their fellow-creatures is limited by defects of poWer 
und knowledge ; from whose utmost vigilance and sagacity tte 
greatest offenders often lie hid ; whose wisest precantiotes aid 
speediest pursuit maybe eluded by artifice or concealmeat; ft 
different necessity, a new rule of proceeding, results frooi the 
very iitiperfection of their faculties. In their hands, the uBce^ 
tBiaty of punishment must be compensated by the severity. Tie 
cage with which crimes ara comM\\Ue4 ox cotk««iN«i> ^«st W 
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counteracted by additional penalties and increased terrors. The 
very end for uliich bnuian government is established, re(|uirc8 
that ita regulations be adapted to the suppression of ciimes. This 
end, wbateyer it may do iu the plans of infinite wisdom, does 
noty in the designation of temporal penalties, always coincide 
vith the proportionote punishment of guilty 

" There are two methods of administering pent^l justice. 

*' The first method assigns capital punishments to few offences, 
and inflicts it invariably. 

** The seeoud method assigns capital punishments to many 
kinds of offences^ but inflicts it only upon a few examplcH uf 
each kind. 

" The latter of wliich two methods has been long adopted in 
thiaconntry, where, of those who receive seuUrnce of di>nth, 
■csrcely one in ten is executed. And the preference qf thid to the 
fiinner method seems to be founded in the consideratiw n, tiiat the 
aelection of proper objects for capital punishment principally de- 
pends upon circumstances, which however easy to perceive in each 
particular vase after the crime is committed, it 19 impossible to enu- 
merate or define beforehand; Qrtoascertain however with that ex- 
actnessi which is requisite in legal descriptions. Hence, although 
it he necessary to fix by precise rules of law the boundary on one 
aide, that is, the limit to which the punishment may be extended; 
aad also that nothing Icm than the authority of the whole legisla- 
ture be sntfered to determine that boundary, and ai»ign these 
rules ; yet the mitigation of puaisbment, the exercise of lenity, 
may without danger 1>e intrusttsd to the executive magistrate, 
whose discretion will operate upon those numerous, unfonsecn, 
motahle, and indefinite circumatauces, both of the crime and the 
criminal, which constitute or qualify the malignity pf each oflence. 
Without the power of relaxation lodged in a living authority, 
either jMme otfenders would escape capital punishment, whom the 
public safety required to suffer ; or some would undergo ihi« 
punishment, where it was neither deserved nor necessary. Kor 
if judgment of death were reserved for one or t^o specie.^ of 
crimes only (which would probably be the case if that judgment 
was intended to be executed without exception), crimes niiglit 
occur of the most dangerous example, and accompanied with cir- 
cumstances of heinous aggravation, which did nut full within 
any description of ofl*ences that the laws had made capital, and 
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\%'hich consequently could not receive the punishment their owd 
malignity and the public safety required. What is wone, it 
would be known, beforehand, that such crimes might be com- 
mitted without danger to the offender's life. On the other hand, 
if, to reach these possible coses, tite whole olass of offences to 
which they belong be subjected to pains of death, and no povfer \ 
of remitting this severity remain any where, the execution of the 
laws will become more sanguinary than the public compassion 
would endure, or than is necessary to the general security. 

'< The law of England is constructed upon a different and s 
better policy. By the number of statutes creating capital offences, 
it sweeps into the net every crime which, under any possible ciN 
eumstances, may merit the punishment of death : bat, when the 
execution of this sentence comes to be deliberated upon, a small 
proportion of each clans are singled out, the general character, or 
the peculiar aggravations of whose crimes render them fit ei- 
amples of public justice. By this expedient few actually suffer 
death, whilst the dread and danger of it hang over the crimes of 
many. The tenderness of' the law cannot be taken advantage of. 
The life of the subject is spared as far as the necessity of restraint 
and intimidation permits: yet no one will adventure upon the 
commission of any enormous crime, from a knowledge that the 
laws have not provided for its punishment. The wisdom and 
humanity of this design furnish a just excuse for the multiplicity 
of capital offences, which the laws o4 England' are accused of 
creating beyond those of otiier countries. The charge of crnelly 
is answered by observing, that these laws were never meant to bs 
carried into indiscriminate execation j that the legislature, when 
it establishes its last and highest sanctions,- trusts to the benignity 
of the crown to relax their severity, as often as circumstances 
appear to palliate the offence, or even as often as those circum- 
stances of aggravation are wanting, which rendered this rigoront 
interposition necessary. Upon this plan, it is enongh to viadi- 
cate the lenity of /the laws, that some instances arc to be found 
in each vlaBS of capital crimes, which require the restraint of 
capital punishment, and that this restraint could not be applied 
without subjecting the whole class l« the same condemnation." 
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Note 3. Chap X. Book II. 

The following phiUMophical treatise on tUe nature of go- 
TerameDU, and aaalytis of the different kinds, are g^ven by 
Paley. 

<< At a series of appeals mast be fioite, there necessarily exists 
in every government a power from which the constitution has 
provided no appeal; and which power, for that reason, may l>e 
termed absolute, omnipotent, uncontrollable, arbitrary, despotic ^ 
and is alike so in all conntries. 

" The person, or assembly, in whom this power resides, is 
called the sovereign, or the supreme power of the state. 

** Since to the same power universally appertains the office of 
establishiag public laws, it is called the legislature of the stale. 

" A government receives its denomination from the form of 
the legislature ; which form is likewise what we commoqly mean 
by the constitution of a country. 

" Political writers enumerate three principal forms of govern- 
ment, which, however, are to he regarded rather as the simple 
forms, by some combination and intermixture of whjch all actual 
governments are composed, than as any where existing in a pure 
and elementary state. These forms are, 

** I. Despotism, or absolute monarchy, where the legislature is 
in a single person. 

** II. An aristocracy, where the legislature is in a select assem- 
bly, the members of which either fill up by election the vacancies 
in their own body, or succeed to their places in it by inheritance, 
property, tenure of certain lands, or in respect of some personal 
right, or qualification. 

** III. A repoblic, or democracy, where the people at large, 
cither dollectively or by representation, constitute the legislature. 

** The separate advantages of monarchy, are, unity of counsel, 
•otivity, decision, secrecy, dispatch ; the military strength and 
aoergy whieh result from these qualities of government; the 
cxelntion of popular and aristocratieal contentions; the pre- 
T.eatiBg, by a known rule of succession, of all competition for the 
snpreme power; and thereby repressing the hopes, intrigues, 
•ad dangerous ambition, of aspiring citizens. 
** Tht aischieft, or rather the dangers^ of iiMiia.tc]lv} ^x^^ 
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tyranny, expense, exaction, military doniination; uiinecenary 
wart, WRgped to gratify tlie' pagsions of nn indifidnal ^ risk of the 
character of the reigning prince ; ignorance in the gOTeroon, 
of the interests and accommodation of the people, and a cone- 
qoent deficiency of salutary regulations ; want of constancy and 
uniformity in the rules of government, and, proceeding from 
Ihence, insecurity of person and property. 

*' The separate ad?antage of an aristocracy consists in the 
wisdom which may be expected from experience and edncation: 
a permanent conncil naturally possesses experience; and themeni- 
bers who succeed to their places in it by inheritance, will, proha- 
bly, he trained and educated with a view to the stations which 
they are destined by their birth to occupy. 

** The mischiefs of an nristocmcy are, dissensions in the rating 
orders of the state, which, from the want of a common superior, 
are liable to proceed to the most desperate extremities ; opprestioo 
of the lower orders by tlie privileges of the higher, and by laws 
portial to the separate interest of the law-makei-s. 

" The advantages of a republic are, liberty, or exemption from 
heedless restrictions ; equal laws ; regulations adapted to the 
wants and circnmstances of the people-, public spirit, frugality, 
nvorseness to war; the opportunities which democratic assemblies 
afford to men of every description, of prodncing their abilities 
and counsels to public observation, and the exciting thereby, and 
calling forth to the service of the commonwealth, the faculties of 
its best citizens. 

" The evils of a republic are, dissension, tumults, faction ; the 
attempts of powerful citizens to possess themselves of the empire; 
the confusion, rage, and clamour, which ore the inevitable con- 
sequences of assembling multitudes, and of propounding ques- 
tions of state to the discussion of the people ; the delay and dis- 
closure of public counsels and designs ; and the imbecility of 
measures retarded by the necessity of obtaining the consent of 
numbers: lastly, the oppression of the provinces which arc not 
admitted to a participation in the legislative power. 

" A mixed government is composed by the combination of two 

or more of the simple forms of government above described : 

and in whatever proportion each form enters into the constitution 

of a government, in the same proportion may both the advantages 

and evils, which wc haTC attv\bn\eA xovWv ^f»twv^ >>^i w^^^iftd: 
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that is, those are the uses to he maintained and cultivated in each 
part of the constitution, and these are the danglers to be provided 
flgainat in each. Thus, if secrecy and dispatch be truly enume- 
TOted amongfst the separate excellencies of re^l government, 
then a mixed government, which retains monarchy' in one part 
of its constitution, should be careful that the other estates of the 
empire do not, by an officious and inquisitive interference with 
the executive functions, which are, or ought to be, reserved to 
the administration of the prince, interpose delays, or divulge 
what it is expedient to conceal. On the other hand, if profusion, 
eltactioD) military domination, and needless wars, be justly aC' 
counted natural properties of monarchy, in its simple unqualified 
form; then are these the objects to which, in a mixed gorern- 
ment, the aristocratic and popular part of the constitution ought 
to direct their vigilance *, the dangers against which they should 
raise and fortify their harriers; these are departments of sove- 
reignty, over which a power of inspection and control ought to 
be deposited with the people. 

<< The same oliservation may be repeated of all the other advan- 
tages and inconveniences which have been ascribed to the several 
simple forms of government; and affords a rule whereby to direct 
the construction, improvements, and administration, of mixed 
governments, subjected however to this remark, that a quality 
sometimes results from the conjunction of two simple forms of 
government, which belongs not to the separate existence of 
either: thus corruption, which has no place in an obsolute 
monarchy, and little in a pure republic, is sure to gain admission 
into a constitution which divides the supreme power between an 
executive magistrate and a popular council. 

** An hereditary monarchy is universally to be preferred to an 
elective monarchy. The confession of every writer on the sub- 
ject of civil government, the experience of ages, the example 
of Poland, and of the papal dominions, seem to place this amongst 
the few indubitable maxims which the science of politics admits of. 
A crown is too splendid a prize to be conferred upon merit : the 
, passions or interests of the electors exclude all consideration of 
fbe qualities of the competitors. The same observation holds 
ooncerDing the appointments to any office which is attended with 
a gteat share of power or emolument. Nothing is gained by a 
popular choice, worth the dissensioms, twmxxXts^ ^'u^.XxA.vtTOL-^'Cv^'^ 



279 Amafvn . 

of rajraltr iadiMtry, with which it k iaseparably attended. AM 
to tbM, thai a king, who owec bit elevation to the event of a con- 
test, or to any other oaute than a fixed role of sncceasion, will be 
apt to regard one part of hii snbjecta as the associates of his fwr- 
taae, and the other as oonquered foes. Nor should it be forgot- 
ten, amongst the advantages of an hereditary monarchy, that, as 
plans of national improvement and reform are seldom brought to 
maturity by the exertions of a single reign, a nation cannot attain 
to the degree of happiness and prosperity to which it is capable 
of being carried, nnlessan uniforiiiity of coansels, a oonsisteney 
of public measures and designs, be continued through a sneces- 
ftion of ages. This benefit may be expected w.ith greater profaa^ 
bility where the supreme power descends in the same raee^ and 
where each prince succeeds, in some sort, to the aim, punuitpi 
and disposition of his ancestor, than if the crown, at every «hai^e| 
devolve upon a stranger, whose first care will commonly be ts 
pull down what his predecessor had built up ; end to anbstitote 
systems of administration, which must, in their turn, give way to 
the more favourite novelties of the next successor. 

*' Aristocracies are of two kinds. First, where the power of 
the nobility belongs to them in their collective capacity aJone ; 
that is, where, although the government reside in an assembly of 
the order, yet the members of that assembly separately and indi- 
vidually possess no authority or privilege beyond the rest of the 
community :•— this describes the constitution of Venice. Secoadlyj 
where the nobles are severally invested with great personal power 
and immunities, and where Uie power of the senate is little more 
than the aggregated power of the individuals who compose it :— 
this is the constitution of Poland. Of these two forms of govern- 
ment, the first is more tolerable than the last : for, although the 
members of a senate should many, or even all of them, be profli- 
gate enough to abnse the authority of their stations in the prose- 
eutionof private designs, yet, not being all under a templatieB 
to the same injustice, not having all .the same end to gain, it 
would still be difficult to obtain the consent of a majority to aay 
specific act of oppression which the iniquity of an individotl 
might prompt him to propose : or if the will were the sane, the 
Pl»wer is more confined; one tyrant, whether the tyranny resids 
10 a single person, or a senate, cannot exercise oppression at 
so mAuy pbices, at the tame ^aft, aa \t iuk^ >u^ cax\vQi «n. by the 
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dominion of a nnmerous nobility over their respective vassals and 
dependants. Of all species of domination, this is the most odious : 
the freedom and satisfaction of private life are more constrained 
and harassed by it than by the most vexatious law, or even by the 
lawless \»-ill of an arbitrary monarch, from whose knowledge, and 
from whose injustice, the greatest pait of his subjects are removed 
by their distance, or concealed by their obscurity. 

" Europe exhibits more than one modern example, where the 
people, aggrieved by the exactions, or provoked by the enormi- 
ties, of their immediate superiors, have joiueJ with the reigning 
prince in the overthrow of the aristocracy, deliberately exchang- 
ing their condition for the miseries of despotisiim. About the 
middle of the last century, the commons of Denmark, weary of 
the oppressions which they had long suffered from the nobles, and 
exasperated by some recent insults, presentetl themselves at t!ie 
foot of the throne with a formal offer of their consent to establish 
nnliiuited dominion in the king. The revolution in Sweden, 
still more lately brought about with the acquiescence, not to say 
the assistaure, of the people, owed its success to the same cause, 
namely, to the prospect of deliverance that it afibrded from the 
tyranny which their nobles exercised under the old constitution. 
In England, the people beheld the depreuion of the barons, 
voder the house of Tudor, with satisfaction, although lliey saw 
the crown acquiring thereby a power which no limitations that 
the constitution had then provided were likely to confine. The 
lesson to be drawn from such events is this : that a mixed govern- 
ment, wbicb admits a patrician order into its constitution, ought 
to circumscribe the personal privileges of the nobility, especially 
claims of hereditary jurisdiction and local authority, with a 
jealousy equal to the solicitude with which it wishes its own pre- 
•ervatioR : for, nothing so alienates the minds of the people from 
the government uuder which they live, by a perpetual seuse of 
•DBoyattce and inconveuiency, or so prepares them for the prac- 
tices of an enterprising prince or a factions demagogue, as the 
abyse which almost always accompanies the existence of septirutc 
iananities. 

" Amongst the inferior, but by no means inconsiderable ad- 
Yttntages of a democratic constitution, or of a constitution in 
which the people imrtake of the power of legislation, the fol- 
lowioip tboold not he neglected :^ 
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** I. The direction which it giyet to the edacaticiD, 8tii4iei| 
»Dd purtuits of the superior orders of the qoounaqity. fhe shvf 
which this has in forming the public manners mud national chi^ 
racter, is very important. In countries, in which the gentry ire 
excluded from all concern in the government, scarcely any thiof 
is left which leads to advancement, hut the profession of amu. 
They who do not addict theuuielve^ to this profession (and miaejr- 
oble must that country be, which constantly employs the military 
service of a great proportion of any order of its subjects !) are 
commonly lost by the mere want of object and destination ; M 
is, they either fall, without reserve, into the most sptti^ habits of 
animal gratification, or entirely devote themselvea to the attaiir 
Bieut of those futile arts and decoration! which conpo^ the bwr 
Bess and recommendations of a coqirt : on the other hand, wbeif 
the whole, or any effectual portion of civil power i« possessed bj 
a popular assembly, more serious pursuits will be encouinged ) 
purer morals, and a more intellectual character, will engage tb( 
public esteem ; those faculties which qualify men for deliberatioa 
and debate, and which are the fruit of sober habits, of early tM 
long-continued application, will be roused and animated bytb« 
reward, which, of all others, most readily awakens the ainbitiai 
of the human mind— >po]itical dignity and imp9rtance. 

<< II. Popular elections procure to the common people courtesj 
from their superiors. That contemptuous and overbearing inso- 
lence, with which the lower orders of the comnnnity are wont to 
be treated by the higher, is greatly mitigated where the peopU 
have something to give. The assiduity with which their favour ii 
sought upon these occasions, ser?es to generate settled habits of 
condescension and respect ; and f4 human life is more embittered 
by affronts than injuries, whatever contribute^ to procure mild- 
ness and civility of manners towards those who f re mo#t liable t# 
tqffer from a contrary behaviour, con-CQts, with %\kii pride> in a 
grc^t measure the evil of inequality, an^ deserves to be accpuatc4 
iwong the most generous institutions of spcial life. 

'^ III. The satisfactions which the people in free govervmciPtB 
derive from the knowledge and agitation of political aubjectn; 
aqch as the proceedings and debates of the senate j the condect 
and characters of ministers ; the revolutions, intrigues, and coa* 
tentions of parties ; and, in general, from the discnaaion of pnbHf 
measurcB, questions, and occ^xt^^^w* S\ibiecta ^f (hia aert 
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just enough of interest and emotion to afford a moderate 
ement to the thoaghts, without rising to any painful degree 
niety, or erer leaving a fixed oppression upon the spirits ; 
hat is this, bnt the end and aim of all those amusements, 

compose so much of the business of life and of the value of 

? For my part (and I believe it to be the case with most 
irho are arrived at the middle age, and occupy the middle 
3 of life), had I all the money, which I pay in taxes to 
nment, at liberty to lay out upon amuseoient and diversion, 
IT not whether I could make choice of any in which I could 
greater pleasure thau what I receive from expecting, bcAC' 
ind relating pablic news; reading parliamentary debates 
»rocecdiugs ; canvassing the political arguments, projects, 
;tions, and intelligence, which are conveyed, by various 
lels, to every corner of the kingdom. These topics, ex- 
' universal curiosity, and being such as almost every man is 

to form and prepared to deliver his opinon about, greatly 
>te,and, I think, improve conversation. They render it more 
lal and more innocent; they supply a sabstitute for drinking, 
ig, scandal, and obscenity. Now the secrecy, the jealousy, 
licitude, and precipitation of despotic governments, exclude 
is. But the loss, you say, is trifling. 1 know that it is pos- 
to render even the mention of it ridiculous, by representing 
the idle employment of the most insignificant part of the 
1, the folly of village-statesmen and coflee-hon^e politi- 
: but I allow nothing to be a trifle which ministers to the 
les« gratification of multitudes ; nor any order of men to be 
lificant, whose number bears a respectable proportion to the 
»f the whole community. 

^e have been accustomed to an opinion, that a republican 
of government suits only with the affairs of a small state : 
I opinion is founded in the consideration, that unless the 
e, in every district of the empire, be admitted to a share in 
itional representation, the government is not, as to them, a re- 
c ; that elections, where the constituents are numerous, and 
rsed through a wide extent of connUry, are conducted with 
ulty, or rather, indeed, managed by the intrigues and com- 
ions of a few, who are sitoated near the place of election, 
voter considering his single suffrage as too minnte a portion 
e general interest to deserve bis care or attondaoee, mucli 



270 APPENDIX. 



leM to be worth niiy oppoKition to influence and application*, that 
whilst \VR contract tlic representation within a compass small 
enough to admit uf orderly debate, the interest of the constituent 
becomes too small, of the represcntati?e too great. It is difficolt 
also to maintain any connexion bet\teen them. Hewhorepre- 
seutM two hundred thousand, is necessarily a stranger to the 
greatest pnrt of those who elect .him ; and when his interest 
amongst them ceases to depend upon an acquaintance with their 
persons and character, or a care or knowledge of their atfain; 
when such a representative fiuds the treasures and honours of a 
greui empire at the disposal of u few, and himself one of the few, 
there is little reason to hope that he will not prefer to his public 
duty those temptations of personal aggrandisement which bit 
situation oilers, and which the price of his vote will always puN 
chase. All appeal to the people is precluded by the impossibility 
of collecting a sufficient proportion of their force and nuniberi. 
The factions and the unanimity of the senate are equally dan- 
gerous. Add to these considerations, that in a democratic consti- 
tution the nicchunism is too complicated, and the motions too 
slow, for t)ic operations of a great empire ; whose defence and 
govornnirnt require execution and dispatch, in proportion to tlie 
ningnitnde, extent, and variety of its concerns. There is weight, 
no doubt, in tliesc reasons; but much of the objections seems to 
he done away by the contrivance of a federal republic^ \\hich, 
distributing the country into districts of a commodious ezteut, 
ondleavin" to each district its internal legislation, reserves 1« a 
convention of the states the adjustment of their reli^tive claimt; 
the levying, direction, and government of the couiniou force of 
the coufedcnicy ; the requisition of subsidies for thesuppoit of 
this force; the making of peace and war ; the entering it:tu 
trrntioM ', the regulation of foreign commerce ; the eciualisution uf 
duties upon imports, so as to prevent the defrnuditig of the re- 
venue of one province by smuggling articles of taxation fiom the 
borders of another; and likewise so as to guard against undue 
pnrtinliti(>s in the encouragement of trade. To what limits Niioh 
a republic might, without inconvcnieucy, enlarge its doniiuions, 
by axBumiug neighbouring provinces into the confederation; or 
how far it is capable of uniting the liberty of a small comiiiun< 
wealth with the safety of a powerful empire ; or whether, amonpt 
CQ-ordinate povicr^, disseusiontauOL'^evxVuwvkU^viovvld uut be likel\ 
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tt 9ah»i wbioh, ibr want of a eommon superiar, might proceed to 
l|^il.extremitie«9 are questions upon which the records of man- 
kind do not anthorise us to decide with tolerable certainty. The 
esperimenfr is about to be tried in America npona hirg^e scale.'' 



Note 4. Chap. XII. Book II. 

The fbllowingf. account of the liberty of the, press is ex- 
tnrafted from a late work on the law of libels :— 

** With respect tn the correct acceptance of the popular notion 
•f tbe liberty of the press^ it is what is necessarily included in 
its equiralent and progressive terms, thinking, speaking, and 
writing. 

** With respect to human tribunals, erery one is at liberty to 
think as be pleases. Human cognizance cannot reach what it 
beyond human evidence. It is contrary to the first law of nature 
to put a inan upon his own confession. If you accuse, and he 
deny, there is at onee an end of all trial. (Tpon these grounds it 
tias been the maxim of every code that thinking is beyond its 
capacity. 

** When these thoughts are embodied in words, they become in 
that shape moral substances; they produce palpable and ma. 
terial eiFeets upon the personal rights of others. Hence the pecu- 
limr' felicity of the expression of the Roman law, which, in its 
tiAiilcei description of an injury similar to our assaults, employs 
iitB'wariMplutas et verberas me lingua. In this shape, therefore, 
SB being naturally capable of injury, they became cognizable by 
law. Writing is the further publication of words, as printing 
is the further publication of writing. They are all diflTercnt 
forms of the same thing,namely, publicly speaking. They are all, 
therefore, comprehended within the same term ; have all the same 
extent of right, the same limits from the rights of others and are 
all contained under the same compass of law. 

** The liberty of the press^ therefore, properly understood, is 
the personal liberty of the writer to express his thoughts in the 
more improved way invented by hnman ingenuity in the form 
vf the press. This definition, or ratber doacu^Xx^xv^ nixVV. V&<^^ 
iM not only to an accurate concepiVoik oil ^^ ^\'&'^% ^"^^ ^^ 
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the origin of thoM notioni, and wbieli sdne writen \mn 
deemed prejudicet, entertaiiied in fnfonr of it in a popabr oon- 
•titutioD. 

<< The preU) it has been said, it the ereatare of hmnaB ingeaoity, 
•xerted in an improved, and therefore remote progress of society; 
it is not, nor can be supposed cotemporary with the state of 
nature ^ how, therefore, it is demanded, can the liberty of tlie 
press be a natural right ? What do you intend therefore when 
you speak of the sacredness of this right, and employ tensi 
which are only appropriate to our absolute and inalienable 
rights ? To this it may be answered, that the rights of aatniv, 
that is to say, of the firee exercise of our faculties, must not 
be invidiously narrowed to any single form or shape. Tbej 
extend to every shape, and to every instrument, in which, and 
by whose assistance, those faculties can be exerifljL 1 haves 
right to walk, 1 have the same right to run, and, ir^ftthe exer- 
tion of ingenuity I could invent any way to fly, I have the same 
natural right to fly. The same character, therefore, of natunl 
rights is conveyed to every right which is natural in its origin 
and principle Uirongh all the possible modes and instruments of 
exercising and launching it into action and employment. In 
this manner the liberty of the press may be regarded as a as- 
tural right, and in the language of our best lawyers, and the 
daily acceptance of the constitution, it is, under this notion, 
invested with a corresponding sacredness. Such is one of the rea- 
sons of the partiality of the English law and constitution towards 
this right. 

" Another reason for this partiality is in the evident benefit whidi 
our constitution, in particular, has derived from the exercise of 
this natural principle of liberty in the acquired organ of the press. 
The constitution herein pays back what it has received. Oar 
oonstitution, in fact, os it at present exists, in a church reformed 
from the errors of superstition, and in a system of liberty, 
equally remote from feudal anarchy and monarchical despotisan, 
is almost entirely, under Providence, the fruit of a free press. It 
was this which awakened the minds of men from that apathy ia 
which ignorance of their rights, and of the duties of their rulers, 
left them. It was by these means, that moral and relig^'ons know- 
Jedge, the foandations of all liberty, was refracted, moltipliady 
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Mid circulated ; and instead of existing in masses, and in the single 
points of schools and u«i?ersities, was rendered the common 
atmosphere in which we all live and breathe. It was from the press 
that originated what is, in Iset, the main distinction of the 
ancient and modem world, public opinion. A single question 
will be sufficient to put the importance of this subject in the 
atrongest point of view. In the present state of knowledge and 
manners, is it impossible that a Nero or a Tiberius would be 
jiuffered to live or reign ? 

. << It is a maxim of policy in favour of natural liberty, thai in 
every casoiof the deprivation or. restraint of personal rights, the 
burthen is upon the governors to show the necessity of such dimi* 
nation and restriction. 

*< It is therefore a maxim of the English oonstitutioa tkat no 
liberty of t||Kipriiject, either in itself, or in any instrument by 
which it*jgiiy he exercised, shall be repealed, restricted, of 
abridged, unless the magistrate shall show, upon his part, a full 
and sufficient civil reason for such diminution. . 
. ** This is, in ^t, the main distinction between tytan^y and 
liberty. .A free. government is in the daily habit of repealing 
aad restricting our natural rights ; and this too, in a greater 
.degree, and in more frequency, than any scheme of despotism 
wlmtever. No man complainsthat such acts of our governors are 
an invasion of our liberties. The cause of this is, that so- 
eiety, like the individual, is under the obligation of reason, 
aad whatever is required by such reason, in other words, by 
gfeneral or individual prudence, constitutes our duty, and not ouv 
servitude. 

<« Obedience to reason is the great moral law of our natare. The 
reasonableness of any civil rule is a sufficient foundation of the 
.right of the magistrate, who has authority, to impose it. Rights, 
in truth, are nothing more than such qualities of acts as render 
them obligatory upon the reason of the agent A right is only a 
legal term tor a reason. 

*< It is from these prindples, therefore, that all the abridgments, 
and, as it were, reservations, of the liberty of the press by the laws 
•f England, are founded upoa some sufficient cause. The king, 
fw example, not merely in his title, but by th« ^e<m^ x«»a»«^<& 
AeEaglisb l%w, is tlM defender of tkwfvit!^) wa!^ eMt\\«MlwK^ 
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•opport of the ettablighed relifioo. It beeomet hraiy therefeiCf 
in this character, to ^ard the pnritj of the aoureet of oir fHth. 
Hence the sacred boolu are giwen iote bia peealimr custody. He 
only is allowed to publish and multiply eopies. In a matter of this 
kind it will not do to huTtB any contending authorities. The Vsl* 
gate Bible most be a record and a mle. It must be one, and there^ 
fore must be maintained such by being kept in a doe 1^1 
custody. 

'* It is the same with respect to the acts of parliament. Tbey pee»- 
liarly belong to the king, fint, as a party to them, tbey being his 
own records ; secondly, because it is-necenary that tbera ahoald be 
a correct and undoubted original. The king^ thenrfbrey in bslk 
these cases, has an exclusive and restrictiye right, branded en the 
▼ery sufficient reason -of the maiatenanoe of the public religion, 
and of the originals of the laws. 

<< The same reason necessarily comprehends ttte sole printing 
of all books relating to tbe rites and services of the church, aad 
the public liturgy. . > 

<* Beyond these prerogatives, the crown has aarestrictive power 
at common law over the press. Tha. crown never exercised tbe 
art of printing solely, either by its servants or patentees, as it was 
once falsely contended. The first book printed in £ngland bss 
no imprimatur or cum privilegio. It is true, indeed, thatnpea 
the invention of printing, and tbe experience of its wide effwtfy 
most of the princes of Europe seized upon the press as a kind of 
peculiar and royal franchise ; and under the pretext of providing 
lor uniformity in religion, and tbe tranquillity of governmeal^ 
enslaved this great organ of human reason. They treated the 
discovery of printing, not as a mechadical invention which the 
ingenuity of man had thrown jnto jthe common stock, and there* 
fore, after a due reward to the inventor, rendered coounon to all, 
but as something abscinded from tbe common capital, as a kind of 
newly-discovered waste, to which their dominium en^ens gaft 
them a prerogative right. 

« The law of England, however, never acknowledged this kind- 
of interpretation. As far as the reason of society required .it to 
be restricted, it did so restrict it, and gave it to the crown. Bat 
even in this act of restriction, it acknowledged the copimoa- and . 
gviiejai right ; for why should it have taken a part, why baft 
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■mrked out * so much belongs to the crowo/ if it understood the 
whole as belonging to it ? 

** Imprimaturs were first introduced by the act of nniformity, 
and borrowed from the inquisition. 

" It is true, indeed, that the press in this country laboured long 
under the oppression of a licenser. What the crown began, the 
star chamber continued, ^nd in an age of civil confusion, and there- 
fore not hairing much leisure for literary curiosity, the office of the 
licenser was not felt as a considerable burthen to the subject. The 
two universities were permitted to publish from their own presses 
with the vice chancellor's imprimatur. Even the houses of pari ia- 
ment seemed to concur with the crown and star chamber in their 
jealousy of a free press. In i643, several ordinances of parlia- 
ment were made, or transcribed from certain decrees of the star 
chamber, against free printing, and all were consolidated in the 
iamons licensing act of 13 and 14 Charles 11. This ordinance, 
which treated the press in no other light than a royal franchise^ 
subsisted in full force till 1692, four years after the revolutioni 
when the liberty of the press was restored. 

<< The power of the licenser has been renewed in a limited de- 
gree by the 10 George 11. c. QS. By that act, no dramatic com- 
position can be represented on any public stage, without the pre- 
vious licence of the lord chamberlain. This is a salutary regula- 
tion of the morality and decency of public exhibitions, and if it 
can be said at all to interfere with the liberty of the press, it is an 
interpMttion well warranted by the interests of the public morals 
and peace. 

« What the press can only effect by slow degrees, and by a cir- 
culation tbrougb individual hands, a public stage, by the more 
immediate appeal to the eyes and ears, and by the powerful con- 
tagion of feelings in crowds, might effect at a single blow, and 
amongst multitudes. 

** The press, moreover, is in some degree restricted by various 
acts of parliament, regulating the publication and sale of news- 
papers. The design of these acts is principally to facilitate the 
remedy against the proprietors and editors in case of libels either 
of a civil or criminal tendency. 

** The statute of 3S Geo. 111. c. 60. u the only act of parlia- 
ment which at all touches the question of the liberty of the press 
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tiace tlM lOtb Ge*. II. Tkis ttatate it geMnlly coaadered at 
rcftorative of the commoB Imw, mod tberelbre HMrely dedart- 
toiy. It enaeffly tkat in aa iadictMeot or infianDation for a libe), 
where inoe ii joined on the defendaBt^a plea of not guiltj, the 
jaron may g^re a g«aeral Terdict on the whole matter, and tbe 
jodgfethall not reqnire them to find the defendant ^ilty, nerelj 
on tbe proof of pnMnhing, and on tbe Bense ascribed to tbe snp- 
poaed libel in such complaint or infonaation. Tbe ilatote is 
wholly lilent as to actiona <af se^mdaium magnatmm, or iar a 
libel.*'— Holt'a Law ^ IaM^ p. 37. 
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CiTil fociety, the dutief to be MtaUisbed at / ^ x- 

matten, the law relative thereto, 62. ' > „ 
fforernment, the necestity of, among manift^ . 
^ liberty, definition of, S69, App. Ob what it is tbw 
Distinction between it aad perMnal liberty, ibid. ldea» 
tainedof it by many political ^ten^ 961 . What really cent 
tntei the freest gOTemment, a69. 

Clautumfre^^ an aoooant of the writ of, 74. 

Cleriry of England can only be eonvened by the king, 40. Their 
asMunbly the model of tne house of commons, 41. Cannot 
touob the lawiu castoms, aad statutes of the kingdom, 49. 

Cegoati, hiw o<i 77. 

Colonies, the emects they would produce should they obtain a 
right to treat with the crow^m without the interference of the 
le||[islatnre| 949. ^ 

Corsica, vasAtunPaysd'EtatSy 948. 

Coke, sir Edward^ the oracle of the common law, ^. 

Commerce and printio|^, diffused aew notions into the people, 27% 

Committee, the form of choosing one in parliament, 55. 

Common pleas,. an account of the court of, 61. 

Commons, their power at first beiag summoned into parlia- 
ment, 18. Bejg;an to annex petitions to the bills by whicn they 
flranted subsidies, 23. The rapid increase of their power, ibid* 
Procure some ministers to be condemned, ibid^ Would not 
acknowledge any law but what they assented to, ibid. Re- 
fused to grant subsidies before their petition was onswered, 
ttid. Afraid to- form an opposition a^inst the house of 
Tudor, 94. Their adherenee to their rights, S5. Began to 
recoTer from the consternation they were thrown into by tlic 
extinction of the nobles, 27. Became sensible of their power, 
and resolved to make use of it against king Charles 1. 27. Their 
vain effort to establish a democracy, so. Never suffer the 
lords to make any alteration in their money bills, 37. Their 
mathod of redressing grievances, 43. Grant the kin? a 
revenue for life, 44. riever permit a money hill to begin but 
with themselves, 47. Their dependance on the crown, ibid. 
Their first misunderstanding with the house of lords, 47. 
Reject all alterationa the lords make in money bills without 
examining them. iUd. Impeach the earl of Oxford, 52. Their 
mode when the king attends parliament, 123. The ceremonies 
nsed when they carry bills to the house of lords, 194. Enjoy 
more privileges than any other popular assembly ever did, 128. 
Tbeir proceedings in 'granting subsidies, 199. Secured to 
themselves a right of proposing laws, ihid. Have prevailed 
npon the executive power to renounce all claim to the proposing 
laws, ibid. Follow the same mode with the messages from, as 
with the petitions of the people, ibid. The ceremonies in 
passing bills, 146. Their jealousy of the freedom of speech, 147. 
Declaration against king James. 172. Their tenacioiisnesw 
for magna charta^ 184. JPaa»ed*^tQe act cs\\^ >^<& '^'CvC\<^\!k. ^\ 

right, 185. Their vigilance in tbe tc\^ ot l^sswrj NWV. -mx^ 
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Br Charles II. 107, ige. Their protecHon of sir; Joha Cs- 

F Tentrj. igo. Carry a hill to exclude from tho croWB tht 

immediate heir, 814. Reject the hill proposed hy the houesf 

lords toahrid^e the power of the crown, 915. 

Confederacy of the harons agaiist king John, 15. 

CoDJectares of the modern civmans on the Roman word Alboy 77* 

Conquest, said to mean acquisition, in the feudal system, 5. 
Constitution, of Enghind, the difficulty of knowing, 1 . Depeodi 
upon the passions of mankind, 9. Foreign trade has no 
connection with the principles of it, ibid. Its effect on fo- 
reigners, ibid. Reasons why it does not appear in the ssme 
light to a natiTe as a foreigner, 9> 3. Its oresent form aot 
the same as in the time of the Saxons. 4. its real prineiplcf 
fixed at the conquest, 5. The honndaries which it has set to 
the royal prerogative, 41 . Keeps the king in a state of dejpen- 
dance, 49. Advantages peculiar to it, 10^. The anthofity it 
has placed in the king, ill. Totally diners from rOpuhliess 
governments, 197. A representative one compared with a 
popular one, 141.. In what manner it has found meant to 
remedy the evils attending a state, 153. The prin<»ples itii 
founded on, 934. Estahlisbed on its ancient foundation at the 
accession of Charles II. ibid. 

Consuls of Rome, take away the laws from the senate, 150. Tbe 
power they assumed, 179. 

Coventry, sir John, attack on, hy Charles II. 198, 1^. 

Courts, the different ones for the admifaistratioa of justice in Eng- 
land, 61 . Of common law, their power in halaneing that of tbe 
eourtof chanoerv, 83. And can prevent the courts bfeqoity 
from the mode of trial hj jury, ibid. 

Crimes, the prevention of them the legitimate and proper end of 
human punishments, 963, App. 

Criminal justice treated of, 85. 

Crown, the great power of, in England, under the Nomas 
kings, 4. Created an union hetween the king and the 
people, ibid. Of France, when elective^ 7. Rendered here- 
ditary by Hu^h Capet, ibid. Its ancieut inheritance, 43* 
Not allowed m Enrland to take an active part in mskinc 
laws. 131. Only tied down hy its own ea^^agements, igg. Of 
England, without a standing army maintains its prerogS' 
tivc.' 91 1 . How it can impress the minds of all the great men 
in England with such a lasting jealousy of its power, ibid. Iti 
power stands upon foundations entirely different from thoae in 
other countries, 913. The power of, preserved undivided in 
Eng-land, 217. A few thoughts on the attempts that may be 
made to abridge the power of it, 936. 

Curfeo, law of, abolished hy Henry I. 14. 

Cyphers used by the Romans, to keep their laws secret, 69. 

D 

Daughter, sobstititted as a touchy the Roman jurisconsults, 74. 
D^lmtCM in parliament, neyaT impeflLcV^^Xti «.u^ «)i^«t \\<tk9^^ s<. 
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Decenlvitfy app«iatedinRoioe,tofomiacod«oflawt, lao. Ex- 
pelled from Kooie, ibid. 

Dekiiif, Anne, a man killed arreiting her, 173. 

Democracy, advantaffet and evils of that form of govern- 
ment, 370. App. Some advantaffes of a democratic constitu- 
tion which shoald never he neglected, 973, S74. • Said to ha 
suited only to the affairs of a small state, 975. A federal re- 
pahlic seemingly an exception to this, 8/6. 

Democratical government attempted to be snhstituted in Eng- 
land^ 30. 

Depvities of towns and horonghs first legally admitted into par- 
liament, 18. Of Scotland, compared with those of the United 
Provinces, 35. 

Deserters, a number thrown down the Tarpeian rock, at Bome, 
150. 

Draco, laws of, written in hlood, 207. 

Dnties, hereditary, belonging to the king, 42. 



Edict, produced by Aqnilias to prevent frauds, 78. Series of, 
published at different times : their names, ibid* Of the praetors^ 
some abolished, 81. Those filed by the emperor Adrian, callea 
perpetuum edictum* 82. 




rm magna charta eleven times, 19. Agrees that no 
tax should be laid without the consent of the lords and com- 
mons, ibid, 

Edward the sixth aholishes the laws a^inst high treason, 25. 
His acquiescence with parliament at his accession, 46. 

Effbert unites Eng^land into one kingdom, 4. 

Elections, precautions taken b;^ law to insure the freedom of, 35. 

Elector, tne qualifications required for being one in a county, 35. 

Elizabeth, queen, her brilliant reign, 25. 

Emperor, has not so much power as the king of England, 59. 

Empson and Dudley fell victims to the commons, 197. 

England, why deserted by the Romans, 4. Became a prey to fo- 
reigners, to. United into one kingdom, ib. The number of 
fien divided into by the conqueror, 8. How affected by the 
feudal system, 9. 22. How it kept its liberty, 12., The ad- 




lixth, 23, and seventh, ibid. Compared with France in regard 
of preserving its liberty, 24« People of, still retain their no- 
tion of liberty, ib. Stained with cruelties by queen Mary, 25. 
Began to recover under queen Elizabeth, ib. Began to recover 
from its lethargy under the Stuarts, s6. The advantages it 
enjoys by a parliament^ 45. The method taken to seize a per- 
sou, 64. All the executive authority ^Uced qi\\ q>< \^^\a.^^ ^"v 
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thoM in whom the fi^ple ^^"^ l^* '^^^ iiidvaDtii^it deriret 
from m kincly goFernmenty 150. The care taken w erery re- 
volution o^ for the gabject, igs. Compared with Rom^ 225. 
A few worcM on the nature of the difrisions that take plaee {b 

- it, 299. The attention of iti legitlatnre in providing for tfae 
welfare of the people, 956, . * 

English, oannot take offence at having the pirineipies of their' 
constitution studied by a foreigner, a. Averpe to studj (be 
Roman laws, 57, 58.66. 

English government, a third advantage peculiar to, ISS. Lsn- 
guare abolished by William the conqueror, 38. Establiihed 
in the eourts of justice hv Edward HI. ibid, 

Ephori, the, obtained by the Lacedemonians^ 142. 

Equity, the courts of, 75. The power of its judges, 76. Ad of- 
fice of the kind found requisite at Rome, ibtd» In England pro- 
vided for a great number of cases, 78, 79. Its origin, 79. 
Never able to supersede tfae other coorts of law, 92. Cannot 
use in their proceedings the mode of trial by j ury, 83. Restric- 
tions on its judges, 84. 

Errors corrected which are ftital to society, 1 . 

Exchequer, court of, its origin and present form, 61. Exche- 
quer chamber court, account of, 63. Followed the exan&plei 
of the court of chancery, 80. 

Excise, a branch of, annexed to the crown, 49. 

Executive power, an account of, 39. The unity of, 107. More 
easily confined when it is one, 117. Its greatness, IIQ. Dif- 
ference between it and the leg^islative power, ibid. When al- 
lowed an independency, a. civU wa^ followed, isi. • Thecals- 
mities that follow when in a state of dependance on the legis- 
lative power, 130. Its power in the hands of the king, 131. 
Not permitted to touch tne subject, 193. 



Felton?8 reply to the bishop of London, when he told him he 
must go to the rack, lOO. 

Ferrers, sir Henry, why his servant was cleared, although he 
killed an officer going to arrest his master, 99. 

Feudal system, established in England, 6. Estahlished ii 
France, 6, 7. Its establishment in England the consequence 
of the conquest, 8. The different orders of, in England, 13. 
Still continued to diffuse oppression and misery, 30. 

Fictions, in law, used in some cases, 73. 

Fief, the word not in use till the time of Charles le Gross, 6. 
Fiefs were only held annually^ 7. When became heredi- 
tary, ibid. The number that England was divided into, 8. 
Possessors of, obliged to take arms at the first signal, i6id. 

Fine, the one a person is liable to, in attempting to bribe a voter, 
36. 

Flavins, Cn. discovers the secrets of the Roman laws, 69. P>^' 
ferred for it by the peo|^Ve, ibid. 
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Fleming^, bow crushed at the gfreal revolt, 10. 
Foreign trade has no connection with the real principles of a 
state, 3. 

Foreigfners, how affected with the Enorlish constitution, 3. The 
advantagrctbey have in stndyingf it, ihid. 

Formalities in law, contrived by the Roman lawyers, 68. Used 
in the Eng^Iisb pleadings, 71. 

FormulsSy the ancient law of, 69. 

Forest laws imposed by the conquf ror, 8. 

Fortescne, chancellor, his arguments against the civil laws, 58. 

France, how aifected by the feudal system, 9. Reasons why it 
has sonk into the most absolute monarchy, 9, 12. The advan- 
tage England had over it, by being one undivided state, 34. 
The form of its assemblies, 19. Desolated by the nubility, 00. 
Itsstate in the fourteenth century, ibid. Its power in Ihe reign 
of Louis XI. 21. The power of its states in proposing new 
laws, 1^8. 

Francis I. adds Brittany to the crown of France, 11. 

Frankliu, Dr. his remark on the Americans granting aids to the 
crown, 249, 250. 

French language introduced into England by William the von- 
queror, 38. 

G 

Game, the exclusive privilege of killing, reserved by the king, 8. 

Gavel kind, law of,6(>. 

Geneva, citizens of, their method of presenting remonstrances, 
167. 

George 1. nnncquainted with his right of power, 236. 

German nations, their independency who conquered Gaul, 6. 
Their division of the conquered lands, ibid, 

Germanj, its state i n the time of the feudal system, 22. Compared 
with France in the time of Hu^h Capet, tbid. 

Governments, ancient, the calamities tnev suffered when the exe- 
cutive power waA dependent on the legislative, 130. The supe. 
rior excellence of, in which the people act only through their 
lepresentativ.es, 147. English, contrasted with others, is.i. 
English, an inward view o^ 200. English, how the different 
parts support and assist each other, 230. In danger when Co- 
lumbus was on bis passage to Eng^land, ibid. Advantage pocit- 
liarto, ibid. What a person of judgment wonid have said to 
those who were about to establish such a one, 931. English, 
the influence it has on the minds of the people, 255. 

Gracchi, death of the, 150. 

Guards, the number kept up by Charles II. 50. 

H 

Habeas corpus act established, 31. 104. Its value, ibid. Dif- 
ferent articles of, 105. Its origin, 196. 

Hadrian, emperor, remedies the abuse of the pretors, 81 . Con- 
siders himself another I^uma, 82. 
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Hale, judge, his opinion oa a jury,. 9|E^; ...:••...•• : • • 

Hamper, accoant of the office of, 72. 

Hanaperiam, the office of, 72. 

Haniiibel acts arainit the will of the senate, 116. 

Henault*8 remarks on the Englisl^ changing their religion, 58. 

Henry IV. re-unites NaTarr^ and &arn .to th^ crown of 
France, 11. Purchases the Marquisate of Saluces, ibid. 

Henry I. of England, mitigates the rigour of the feudal law, in 
favour of the barons, 14. Abolished the law of the cur- 
feo, ibid. 

Henry VU. succeeds to the crown, 23. His power. 24. 

Henry IV.. of Enji^Iand, claims the crowu, 184. How tied down 
by parliamjent, tbid. ...... 

Hirh treason, the methods of prosecuting a person for, 96. 

Holland, the ciril law adopted there, SQ- . , . 

Holt, justice, his opinion on an assistant of a constable being 
killed, 173. 

Hottoman, his proof of the crown of France being elective under 

. the two first race of kings, 7. 

House of lords, what persons composed of, d6. Their pre-emi- 
nence over the house of commons, ]23. Cerepo^ies observed 
by them when bills are presented by the commons,. 124, Have 
the privilege of voting by proxy, ibid, 

Hugh Capet esttAHshed tlie hereditariship of fiefs, 7. Ascends 
the throne of France to the prejudice of Charles of Lor- 
raine, ibid. Rendered the crown hereditary in his own fa- 
mily, ihid» His slender authority over the lords,' ibid. The 
answer he received from the viscoynt Ferigueux, ibid. Seizes 
the lordship of Rambouilet, 1 1. 

Hungerford, Mr. expelled parliament, 201/ 

I 

Individuals of England, in what manner they become acquainted 
with the state of the nation^ l63, 1G4.. . 

Inhabitants of the Eastlndies surprised' at the fictions in the Eng- 
lish laws, 75. ^ 

Inquisitorial tribunal of thehi^h commission instituted, 26. 

Jonn, king of England, forsaken by bis courtiers, 15. Signs the 
charter of the forest and maffwa cAa/"Va, t&i«^. . 

Imprlsonmcint, laws relative thereto, 103. 

Ireland, the service of, to Charles I. 28. The power of its par- 
' lianieut in regard to bills, 128. .., ^ 

JameKl.contiiiuallv asserting that the power of kingiswas not to be 
controlled, 27. uemiiidecrb^ a judge^ when assisting at a trIaL 
that he could give no opinibn, 4^. His accession cofasidered 
as a kind of revolution, 185. 

James II. pursues the nieasores which had proved so fatal to his 
family, 31. Endeavours to abolish the protestant religion, 1^. 
Easily dethroned, 32.. .His army one ot the causes ofliis being 

. dethroned, 50. 

Ja^iicne, sedition of| in France,^. 
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Jenks, FrnDftiB, fur whom thi habeas corpusdot'WBM inside, 196. 
Johnson, Dr. his definitiuu of the power of the court of chancery, 
75, • • ' 




iirary lorce, 07. \Jr ine couri or eqiiiij, taeir power. 70. rui- 
low the ivays of the 'Roman jiirSsconMiks, ibid,^ Equity, re- 
strictioni on, 83. Tiieir iniquity in Rome, IQO. Have no 
power over a iiefson after, he -is convicted 'by tne jury, loo. 
Convicted in England, for exactions i^ii the exercise of their 
offices, ig6. Some hanged in England, for attempting to render 
the crown arbitrary; 197. Several punished iu England, 191:). 

Judicial authority, why it onght not to reside* iu a single body, 92, 
Power in Rome a mert^ instrument of tyranny, 149. 

Jurisconsults o(^ R<mie contrive a new way to keep their new form 
a seciet on their old- ones being known, 69. Had a greater 
power than thk English parIiifment,-74.- 

Jurymen, the right of chjiltenging, 5(>. ■ . ' ' . 

Jury, trial by, revived by Henry 11, 14.' Number of persons to 
compose one, 94. Their verdict vtn Woodfall, 97. Judge 
Hale^s opinibh on, 98, Secures the subject from all invasions 
of power, loi. In usein Norniandy, t6iaf. 

Justice^ in whom invested at Rome, b4. In England, theimpar- 
tial distribution of, OiU. 

Justinian, his code of laws, 83. 



Kings all exterminated in the ancient states of Greece, siu. Have 
only been able to exert the prerogative of their crowns by 
standing armies, ibid. . , 

King's bench, an accouut of the court or,62- 

King, the third constitutive part of parliament, 36, His power 
over the parliament in |>roroguing and summoning, ibid. No 
more than a magistrate in the exercise of his powers of govern- 
ment, 40, Hiis first prerogative as supreme magistrate, 40. 49. 
Source of all judicial power, and chief of all the courts of law, 
40. Looked u{>on as the universal proprietor of the king- 
dom, ibid. His second prerogative is to be the fountain of 
honour, t6/e/. Is the superintendant of. commerce, i^idf. Is su- 
preme head of the church, 40. 49. Can alone assemble the 
clergy, 40. !• generalissimo of all the sea and land forces, 41. 
Has the sole power of making war or peace, ibid. Above the 
reach of ail courtS'Of law, i'6<S. Invested with all the preroga- 
tives claimed- by absolute monarchs, ibid. In a state of real de- 
pendance^ 42. His hereditary duties, ibid. His dependance on 
imrliament,.tM(/. When granted a revenue for life, 44. His 
situation on ascending the throne, 45. Invested with the ex- 
clusive right of assembling parliaments, 48. Obliged'to assemble 
a parliament ooce in :thrc<i years, ibid. U|>on wluu occasions only 
he can abridge the term fixed for a prorogation, 49. Cannot alter 
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rantsjic of lint u ■ 'we $-i«eraaieal, 107, The acrcdnra if 
bHftaoa. Ill, Tlj« ^naiwnaf hii (inragBiiK, i^. <^ 
stnmaj at ihe aiB>ma« vWn be ilwad* pcrfaneBt, 1^. 
I-aDBot make: anr BlietUMMJa the bjlli pmrnted la kin bi 
tlie E-ia hours sf MtlbBfal, batmay rejen thms isg. Hu 
gmt powu, tijF bcioj; mle); invoicd Hiib (he ctecHIiK 




urrctU, e.'i.eili. Kejeci in Eiigrand those of Ronit-, tilj. Jnnini'i 
miiorkui., 97. Keliititelninipriwinineiil, 103, The bn si dm 
of p[r>ij»iiiig, \oiged in llie liarida uC eIiu ueaj.tr, 125. To 

lunrd loniaLean;, 131. Whether they vould he of adrantin 
In liuMic liberty, illhe ^eo^UiAViiH^ev^ere lo enact them, ffi. 
/.nivu xnni'ipd in Geneva. \as. '\\\ftVft'Mi\-M*.\\«-».V»*i'.(ioie 
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Lawyers, French, at all times ready to aggrandise the crown, 1o. 
Eng^lish ones attribute the liberty they enjoy to having rejected 
the laws of Rome, 59. Contri ye difficulties to make their as- 
sistance needful, 67. Their unwillingness to depart from old 
forms, *74. 

LesnslatiTe power, accoant of, 34. Belongs to parliament 
alone, ibid. Compelled to reduce all its members under public 
power, 86. A second peculiarity of the division of, 11^. Its 
power, 130. Not to be meddled with by the kin^, 13^.- Care 
of, not to suffer cruel precedents in the execution of crimi- 
nals, 208. ' ' 

Lex Calpurma de repetundis passed, 190. Lex Junta passed, ibid, 

— >— Cornelia^ published at Rome, 81. 

-— TerentUla, passed, 179. • 

— — Porcioy passed, I89. Lex Sempronia, ibid. 

Libel, power of decision of juries incases of, 983. App. 

Liberty, the causes of, in the English nation, 4. How stifled in 
its birth, 10. Began to establish itself under the two 6rst 
Henrys, 14. The advantage it received by magna charta^ 16. 
Of individuals, 53. Of private liberty, ibid. Whether it would 
be an advantage to it, it the laws should be enacted by the votet 
of the people at large, 131. The' word greatly misunder- 
stood, 133. What it consists of, 134, Made tht common' canie 
of all in England, 15(5. 170. Of the press, 159. Goddess of, 
where she has erected herself a temple, 258. 

Liberty of the press, definition or description of, 377. App. In 
what sense it may be re^rded as a natural right, 278. The 
effect of a free press, ibid. All the abridgments and reservar 
tions of the liberty of the press by the laws of England^ founded 
npon some sufficient cause, 379. Oppression of a licenser of 
the press, 38I. Interests of the public moralsand peace require 
the interposition of a licenser for dramatic representations, ibid. 
Power 01 juries in deciding with respect to libels, 282. 

Lord lieutenant ofacounu, no right to interfere in elections, 
nor lord of parliament, 3o. ', 

Lords, house of, their misunderstanding with the commons, 48. 
Their declaration against king James u. 173. Their integrity 
in their legislative and judicial capacity, 303. Their wanting 
to abridge the power of the crown, 214. 

Louis, St. obliged to confirm the privilege of the first baroM, 7. 

Louis XI. adds Provence to the crown, 11. Loais XUl. pur- 
chases Sedan. 11. 

LyttletoiK lord, a remark in his Persian letters, oik the liberties 
of the English, 173. 

M 

Magna eharta signed by king John, 15. Its ereai service to the 
oommnnity, 15, 16. Its vast advance towanu the establishment 
of public liberty, 16. Acts as a general banner, ibid, Oifl«r- 
enee between this charter and the treaty of St. Maur, 17. Con- 
firmed eleven times by Edward the first, and obliged to be cewL 
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twice a year in all catbedrali, 19. Excomninnication denounced 
Bfraintt those who shoald violate it, ihid^ Still the foundation 
otpohlic liberty, 183. 

Man, the only one, able to put tlte government in danger, 113. 
He gives his vote to the [MMsing of a law, himself made, 133. 
His sitoation when his conscience takes part against him, l65. 

Marlborough, dnke of,obliged to resign, 1 16. 

Martial law abolished, 29. 

Manlias^s foar words to the people of Rome, 176. 

Mary, queen, astonishestheworld with her cruelties, S5. 

Masters in chancery, should they disagree in a case with the dian- 
cellor, it is carried before parliament, 73. 

Member of the lionse of commons, the requisite annlifications for 
one, 35. If he accepts an office, his place is declared vncant, 
but he may be re-elected, 54. Loses all his j^reatness by ac- 
cepting of a title, 114. The election of, 157. His privi- 
Injpe, soo. The care the meml>ers take of speaking persnnallj 
ofeach other in their debates, and of the king and house of lords, 

253. 

Memmius killed in the fornm, I89. 

Messengers of the crown prosecuted by jonrneymen printers, 205. 

Military force, the protection of the judges, 67. 

Mixed government, best calculated to secure the advantages and 
avoid the evils of the simple forms, S271 . Apf. ■ 

Mompesson, sir Giles, impeached by the commons, 201 . 

Monarchy, English, the difierence between that and all others, 209. 

Monarchy, advantages and disadvantages of that form of go- 
vernment, 270. App. An hereditary preferable to an elective 
monarchy, idid. 

Money, the coining of which the kin^has the only privilege, 49. 

MontpelUer re- united to the crown of France, 11. 

N 

Nation, the reason of one's intrusting the power of the state to 
peculiar persons, 85. The political difference between the 
English and the French, 247. 

Nations that have lost their liberty, how far applicable to Eng- 
land, S24. ^ . , ..^, . , 

Nnturtil liberty, definition of, 259. App. Incompatible with a 
state of civilization, lAzrf. 

Niffhtingale, servant of sir Henry Ferrers, not hanged for miir- 
clcr, 99. 

Nohiles unA NobilitaSy new order rise in the Roman state, 1 18. 

Nobility, all kinds of, bestowed bv the kinjf, 40 

Noblemen, of France, forget not theirown interest, while placing 
Hugh Capet on the throne, 7. Reserve the right of \va«:ing 
war with each other, iOitl. Unite to crnsh the revolt ot the 
Flemings nnd their vassals, 10. Lose the affection of the 
/jeopI(*,v>l. 

AWinaiirlv re-uuitcd to lUe ctoww o^ Yu\w<i^\\. 
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Oath, the one the king takes at his coronation, SI* 



Pandects, the laws of, refused in England, 57« Forhidden to he 
studied hy king Stephen, ibid. 

Pardon, no one can be pleaded in bar to an impeachment by the 
commons, 53. 

Parliament, of Paris, the privileges of its members, go. 

— — , frame the bill of rights, 33. The only people to 
whom the lefislatire power belongs, 34. The constituent parts 
of, Mfi. What composed of, ibid. How prorogued and sum^ 
moned to meet, 36. Intrusted with the care of the nation, 37. 
The singularity of French being spoken in it, 38. Ceases to 
exist when dissoWed or prorogued, 39. Its power over the 
king, 42. Its power at the beginning of a new reign, 45. Its 
power to oppose the usurpations of prerogative, ibid. Enacted 
that the will of the king snonid have the force of laws, 46. Cor- 
rect many abuses at the accession of Charles 1. ibid. Its being 
depends apon the crown, 47. Obliged to be assembled once in 
three years, 48. The number of troops it has thoujght proper to 
establish, 50. Can refuse the king the power of^military dis- 
cipline, 51. Have power to do every thing but make a man a 
woman, 74. When allowed to sit seven years, 19!2. In what 
its power can be abridged, 158. 

Parva Baga^ office of, 72. 

Peasantry ot France, their views, 30, 31 . 

Peers of England, raemode of trying one, 99. The privileges 
of, 203. 

People of England, sensible of their importance, and obtain great 
privileges, 17. Attempt to establish a democracy, 30. Sub- 
jected to the long parliamcDt, and afterwards to the protec- 
tor, ibid. Convinced that they could not establish liberty by 
interfering in the common business of government, ibid. With- 
draw their allegiance from James II. 50. Cannot be looked 
npon as a free people, 131. Advantages to them frooiappoint- 
ing representatives, 140. 142. Of LacedaBmon obtain their 
ephori, ibid. Of Rome obtain their tribunes, ibid. Effects 
that have resulted from their power being completely delegated 
to their representatives^ 145. The powers which they exercise, 
1.57. Their privilege in presenting petitions, and talking on 
the condnct of government, 160. 222. Their conduct in choos- 
ing members of parliament in Charles the second^s time, 170, 
The great degree of freedom they enjoy, 219. The means they 
possess of influencing the conduct of government, 229. The 
influence which the nature of the government has on their 
minds and manners, 255. 
Fersoo cbai^d with a crime^ metVio^%\s^«tk. v^VCcv ^ s^^« 
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Personal secarity, secured by private liberty, 56. 

— ^— ^— liberty, distinction between it and civil liberty, s6o. 
App. 

Petition of rig^bt, act of, passed, 185. 

Philip de Valois, purchases the barony of Montpellier, 11. 

Philosophy, tbe spirit of, which distinguishes the present iige, 1. 

Political government, analvsis of the different kinds of, qGq. Afp> 
Separate advantages and disadvantages of the three jpnacipaJ 
forms of government, £69, 270. Advantages to be derived from 
a mixed government, 371. Preference of an hereditary to a^ 
elective monarchy, ibid. Two kinds of democracies described, 
272. . .:. / • » ' 

Politicians of antiquity, wished for such a mode of government at 
the English, 257. «..■....., 

Praetor, at. 'Rome, his edict to enable people to recover goods 
carried off by force, 77.^ Had more power than thc' lord* cban- 
cellor of England I;iaa,80.- Arbitrary proceedings of, 81. Their 
abuses remedied by tbe emperor Adrian, 83. . 

Prejudices, vanish by time in a nation which are dangerous to 
attack. 1. . . ^ . «... 

Press, liberty of, 159. How protected, 163... The, power-it has 
in making all penons act uprightly, 164^ How far it is from 
being" injurious to the reputation of individuals, l6&v Im- 
possible for it to exist in -a despotic government^ Kj6. The 
effect it h$ia on great, persons, in power, :i6}W. It eflAfailes tbe 
people to exert tbo^. means whiol^ the eonstitution/Jbas be- 
stowed on them, ibid. Does not exist any where but in Eng- 
land, 221. ' ■ \ 

Princes of the blood, their pre-eminence, ]]2. 

Prisoner, the mode of proceeding with one^ 03, 94, 95< His 
rig^ht of challenging a jury, 94. In case of nigh treason, 96. 
The great lenity shewn in England to, 102. 

Privy council, can mal^e 00 alteration in the bills presented by 
parliament, 129, • • . • 

Proceedings, how carried on in tbe administration of criminal 
justice^ 91 . . • . ' . '. • ■• ■ 

Process, civil one, .tlifr begioQin<^. . of, . 62. • The -difierence be- 
tween England and France. b3. Of the court of chan- 
cery, 9p. ^ . - , ,- . . .. . 

Proofs drawn from facts of the truth of the principles laid idowB 
in this work. 176. 

property, the ri^ht of, 56. 

Provence, re-united. to the cyown of France, 11. 

Punishment for crimes, Jts legitimate and proper end^ 263. App. 
Considerations which reg'ulate the severity of. 9b4. £xpe- 
diency of a different rule of punishment in numaa than, in 
divine law.s, 266. -Why ^capital punishments, though assigped 
to many offence v.*''^ inflicted on only a few examples of each 
kind^ 267 
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Qualifications reqaisite for a member of parliament, 35. 
Quarrel lietween the courts of law, in the reign of James I. 79. 
Quintillian^s remark on the Roman laws^ 69. 

R 

Rambonillet, seized by Hugh Capet, 11. The first dominion that 
was re-united to the orown of France, ibid. 

Reasons of the difference between the government of France and 
tliat of England, 4. 

Religion, notions of, unite with liberty, 37. 

Representatives, their watchfulness on the motions of power, 141. 
The advantages inconsiderable that accrue to the people on 
their being appointed, unless they are trusted with the legis- 
lative authority, 143. The effects that have resulted from the 
people^s power being delegated to, 145. 

Republican government, attempted to be substituted in £ng> 
land, 30. Disadvantages attending^on, 108, 109. 148. 

Republics, how the ruin of their liberty is brought about, 107. 
183. 

Resistance, right of, 171. 

Restrictions, new ones, made by the commons, 47. 

Revolution, the third asra in the constitution of England, 33. The 
peculiar manner in which they have always been concluded iu 
England, 176. In some states not for the good of the public 
in general, but in England quite the reverse, 177, Ends in 
general fatally to the public, 183. The services of that in 1G89 
to the public, 186. 217. 

Rolls, master of the, his power^ 83. 

Romans, reasons for theic giving up Great Britain, 4. Made 
a vote that the regal government should never be re-esta- 
blished, I87. Eightv thousand massacred in one day, 191. 
The method among them of serving arrests, 64- 

Rome, the method of seizing persons there, 64. Disorders that 
arose from the nature of its government, 192. Compared with 
England, 335^ 326. 

Royal prerogative, the boundaries which the constitution has set 
to it, 40. 

Running Mead, where the charters were signed by king John, 
15. 

Russian ambassador arrested in the reign of queen Anne, conse- 
qnence of, S05. 



Soluces, re-nnited to the crown of France. 11. 
Satnrninns, tribune, killed at the foot of toe capitol, I89. 
Saxon government, pretended by some not to be altered at iUa 
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conqaest, 5. Appears to have little affinity with the presest 
constitution, 4. Some of its laws established by the Normas 
race, 5. •■ •• ■. . , 

Scipio Nasica over-niles the assembly, 143. ••..<. 

Scotland, the number of deputies it sends to parliament, 35. Itf 
deputies compared with those of the United Provinces, itnd. 
The power ot its assembly, called lords of articles, 128. 

Secretary of state', prosecuted by an individatJ, 205. ' 

Serjeant Glynn^s speech for WoodfeU^ l63. ' 

Sedan, re-united to the crown of France, II. 

Sedition in France, called the Jaquerie, so. ' '" 

Senate, of Venice and Rome, power of. ]3S. Of RomiSaMtime 
the power of laying taxes, 138; Has three hundred soMieri pat 
to death atonce for plunderinc' Rheffinm, IS8. ' 'Tfa^ir'cfnell^ 
to the citizens, 906. Of'Sweden, the power it assumed after 
the dehth of Charles XII. 2l6v' 

Senators of Rome assume the Mme'pbwerasth^ kings had, 177. 
Find means to set aside the tribanes, 179'.' *" ' - 

Sequestrator, the killing one from the eottft of chancery in dis- 
ciia rge of h is bnsi ness, no murder, 79* ' ' ^ 

Sevigne, madam, her remark on the proTince of Brittany graqting 
supplies to the crown, 248. 

Sheriffs, their power on criminals, lOO. 

Small bag, office of, 73. ' * •.•.;•- 1 .• • • 

Social contract, effect of, with regard to the people of England 
being free, i;n. 

Social war, in Rome, 192. 

Soldiers, obliged to remoTe from all places where elections 
are, 36. Not to be raised by the king without consent of parlia- 
ment, 50« Three hundred put to death in Rome by the senate, 

^ 188. . . *. . - 

Somerset, duke of, his compliance with the demands of parlia- 
meut, for his nephew Edward VI. 46. ' 

' Spain, its several kin^oms united, 21. 

Speech of a citizen of Florence to the senate, 110. 

Spurius Manillius, declared legally killed, by the dictator, 188. 

Star ohuniber instituted by the fudors, i>5. suppressed, 29. its 
authority over the press, 161. The praise bestowed ou it by 
justice Coke, t'^iof. • 

States of Brittany, their methods of granting supplies to the 
crown, Q48. 

Statute de Tallagio non concedendo, its importance to the Eng- 
lish constitution, 19, 30. 

Statutes, how framed by parliament, 128. 

Stephen, king, prohibits the study of the laws of the Pan- 
dects, 57. 

Subsidies, the right of granting to the crown, can be effectnal 
^ only when it is exercised by one assembly alone, 246. 

Sweden, the power of its states in proposing new subjects, 1S8. 
How the crown was disposed of at the abdication of ChristinSy 
and at the death of Chartes XIV, -a\^. TW xXsgoxtWsXNsAxa^fcA 
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republic, the liberty of the press there, 923. 
caused the citizens of Rome to be scourged and put to 
ipon crosses. 150. 
beriy edict of, 77. 
^nati, edict ofy ibid. 
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ip the g9YernJcaent, 22S*. Statft iB^-ihe-^fttFernment of, j| 

the last revolution, 238. ' 



onsidered such a gfovernment as the Eng^lish entirely 
ical, 257. 

.thoug-hts on the rigpht being; lodgpedin the'representa- 
fthe people, and what it may be exposed to, 244. 
n England, not levied but vfith consent oT the lords 
jimons, 19. Called benevolences, declared contrary to 
I. Those appropriated for paying the armyj^ ^1, 
leclared vacant, 39. ~ 

Gracchus, murder of, 144. 
hen laws beg^in to be formed in a country, 63. 
ial of, for killing the assistant of a constable, 173. < 

by whom introduced in the reign of Henry VI. 99. '\ 

the duke of Exeter^s daughter, wid. Adopted by the ^ 

$, 207. Use of, unknown in England, ibid, 4 

sieged, 7. 

f St. Maur, its difference from magna charta, 17. 
, sir Robert, hanged with some other judges, 197. 
sir John, expelled parliament, 201. 
jury, revived in tne reign of Henry II. 170. Of ad- 
ation, in case the public money is squandered, 52 
liiged to be in public, 100. 

i obtained by toe people of Rome, 149. 178. Their fear 
dictator, 144. Tneir chief aim in serving them. 
149. Obtain a law for admitting the plebeian^ to all the 
ffices of state, ibid. Forsake the people^s interest, 150. 
bad policy on being created, 178. insist upon laws being 
to curb the power of the consuls, 17Q. Acquire great . 
,181. Their real aims. ibid. Obtain that one consiil;.' 
be from the plebeian oraer, ibid. 

tables, law of, 65. 68. Had made no provision for cases ' 
t, 77. Nor for cases of fraud, 78. \ 



and measures, equality of, established in England, 15. ' 

the conoueror suoverts the Saxon legislation after the . . ' 

St, 5. Establishes the ^feudal system, 6. His reason 1 
leping his arm? in pay, 8. Divides England into 

na. Imposes the forest laws, and invests himself with . v 
lole executive power of goyeruBieut) ibid« 1£A^3b^ilA^ioA» 
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« the c«iirt called aula regis, 9* Introduces tb^ French lau- 
l^uRg^e into £n^Iund, 38. 

Women, protected from looie of the severities of the Roman 
laws. 65. ^rv ^^^*/ 

Woodfall, Mr. the verdict on him forffrinting;' Jan^^Letter, 97. 
Serjeant Glynn^s speech foij^ l63. .. 

Writers, modern ones, their partiality for the ancient govern- 
ments, 132. ^. ^^^ 

Writing, the liberty of, in Rome, curbed by sever^nu^B^T 

Writs used in English courts, like the ac/ionef ^g4i^mie Ro- 
mans, 70. The difference between, 71. Their g^reat import- 
ance in law proceedings, 72. The difficulty attending on 
creating a new one, 73. An account of that called clausum 
./regit, 74. 
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